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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 77

[Docket No. 02-111-2]

Tuberculosis; Amend the Definition of
Affected Herd

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations by removing the two
different definitions of affected herd
and replacing them with a single,
updated definition. This action is
necessary to provide more clarity in the
regulations and because the current
definitions are out-of-date and
inconsistent.

EFFECTIVE DATE: November 21, 2005.

FOR FURTHER INFORMATION CONTACT: Dr.
M.]. Gilsdorf, Director, Ruminant Health
Programs, National Center for Animal
Health Programs, VS, APHIS, 4700 River
Road Unit 43, Riverdale, MD 20737—
1231; (301) 734-6954.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 77,
“Tuberculosis” (referred to below as the
regulations), and the “Uniform Methods
and Rules—Bovine Tuberculosis
Eradication” (UMR), January 22, 1999,
edition, which is incorporated by
reference into the regulations, restrict
the interstate movement of cattle, bison,
and captive cervids to prevent the
spread of bovine tuberculosis. Subpart
A of part 77 (§§ 77.1-77.4) contains
general provisions of the tuberculosis
regulations such as definitions; subpart
B (§§ 77.5-77.19) contains specific
provisions regarding cattle and bison;
and subpart C (§§77.20-77.41) contains

specific provisions regarding captive
cervids.

There have been two definitions of
affected herd in part 77. In § 77.5,
affected herd has been defined as “‘a
herd in which tuberculosis has been
disclosed in any cattle or bison by an
official tuberculin test or by post
mortem examination.” In § 77.20,
affected herd has been defined as “‘a
herd of captive cervids that contains or
that has contained one or more captive
cervids infected with Mycobacterium
bovis (determined by bacterial isolation
of M. bovis) and that has not tested
negative to the three whole herd tests as
prescribed in § 77.39(d) of this part.”

On July 2, 2004, we published in the
Federal Register (69 FR 40329-40330,
Docket No. 02—111-1) a proposal to
amend the regulations by removing the
two inconsistent definitions of affected
herd from §§77.5 and 77.20 and
replacing them with a new definition of
the term that would apply to cattle,
bison, and captive cervids. Our
proposed new definition read as
follows: “A herd of livestock in which
there is strong and substantial evidence
that Mycobacterium bovis exists. This
evidence should include, but is not
limited to, any of the following:
Epidemiologic evidence,
histopathology, polymerase chain
reaction (PCR) assay, bacterial isolation
or detection, testing data, or association
with known sources of infection.”

We solicited comments concerning
our proposal for 60 days ending August
31, 2004. We received three comments
by that date. They were from a State
government official and two private
citizens. The comments are discussed
below.

One commenter stated that the
“strong and substantial evidence”
standard in the proposed definition was
too high and that potentially infected
animals could remain unidentified as a
result. We disagree and believe that the
new definition will actually increase the
likelihood that the disease will be
detected. For example, under the new
definition, cervid herds can be classified
as affected without first having a
diagnosis of tuberculosis confirmed
through a culture—a procedure that can
be difficult and usually requires at least
8 to 12 weeks to complete. With respect
to cattle, the new definition provides
that a herd can be classified as affected
based on broader criteria than under the

definition in § 77.5, which provided that
a diagnosis could only be made when an
official test or a post mortem
examination was conducted. Therefore,
we expect that the new definition will
eliminate time constraints, confusion,
and differing standards between cattle,
bison, and cervids. The new definition
also will expand the types of evidence
or information that can be considered by
a professional veterinary diagnostician
when examining herds. Moreover, a
designated tuberculosis epidemiologist
(DTE), which is already defined in
§77.2, is designated by the
Administrator of the Animal and Plant
Health Inspection Service to use and
interpret diagnostic tests for
tuberculosis and the management of
tuberculosis affected herds. Thus, a DTE
has the expertise necessary to
appropriately apply the new definition.

A second commenter suggested that
the words “in domestic livestock”
should be added to the definition after
the words ‘““association with known
sources of infection.” We disagree and
believe that this language would hinder
the diagnosis of tuberculosis as it would
eliminate consideration of contacts with
infected animals outside of domestic
livestock, such as wild animals. For
example, in Michigan, wild deer have
passed tuberculosis to domestic
livestock. Under such circumstances,
the suggested limiting language might
prevent the introduction of evidence
indicating tuberculosis in wildlife
populations and possibly slow or deter
the detection of the disease in regulated
animals.

Another commenter pointed out that
the definition in the proposed rule
differed slightly from the definition of
affected herd set forth in a draft update
of the UMR, that is currently under
consideration. The commenter
suggested that we revise the definition
in the regulations to match the
definition of affected herd in the draft
UMR update. We agree that the
definitions in the regulations and the
draft UMR update should be the same.
In this final rule, we have slightly
modified the definition so that it refers
to “epidemiologic evidence such as
contact with known sources of
infection” rather than naming
“epidemiologic evidence” and
“association with known sources of
infection” as separate considerations.
The definition as presented in this final
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rule will be added to the draft UMR
update.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

We are amending the tuberculosis
regulations by removing the two
different definitions of affected herd
and replacing them with a single,
updated definition. This action is
necessary because the definitions that
have appeared in the regulations are
out-of-date and inconsistent. This action
will provide more clarity to the
regulations.

No economic benefits or costs are
associated with this action, which
would simply update and clarify our
definition of affected herd. This action
would have no effect on small entities,
other Federal agencies, State
governments, or local governments.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are in conflict with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping

requirements, Transportation,
Tuberculosis.

m Accordingly, we are amending 9 CFR
part 77 as follows:

PART 77—TUBERCULOSIS

m 1. The authority citation for part 77
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

m 2. Section 77.2 is amended by adding,
in alphabetical order, a definition of
affected herd to read as follows:

§77.2 Definitions.
* * * * *

Affected herd. A herd of livestock in
which there is strong and substantial
evidence that Mycobacterium bovis
exists. This evidence should include,
but is not limited to, any of the
following: Histopathology, polymerase
chain reaction (PCR) assay, bacterial
isolation or detection, testing data, or
epidemiologic evidence such as contact

with known sources of infection.
* * * * *

§§77.5and 77.20 [Amended]

m 3. Sections 77.5 and 77.20 are
amended by removing the definitions of
affected herd.

Done in Washington, DC, this 14th day of
October 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-20974 Filed 10-19-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-21529; Airspace
Docket No. 05—-AAL-19]

Revision of Class E Airspace; Yakutat,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Yakutat, AK to provide
adequate controlled airspace to contain
aircraft executing three new Standard
Instrument Approach Procedures
(SIAPs), seven existing SIAPs and one
revised Departure Procedure. This rule
results in new Class E airspace upward
from 1,200 feet (ft.) above the surface at
Yakutat, AK. The existing airspace

upward from 700 ft. above the surface
is not changed.

EFFECTIVE DATE: 0901 UTC, December
22, 2005.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Friday, June 24, 2005, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to amend the Class E airspace
upward from 700 ft. and 1,200 ft. above
the surface at Yakutat, AK (70 FR
36542). The action was proposed in
order to create Class E airspace
sufficient in size to contain aircraft
while executing three new SIAPs, seven
revised SIAPs and one revised departure
procedure for the Yakutat Airport. The
new approaches are (1) Area Navigation
(Global Positioning System) (RNAV
(GPS)) Runway (RWY) 02, original; (2)
RNAYV (GPS) RWY 11, orig.; and (3)
RNAV (GPS) RWY 29, orig. The seven
revised SIAPs are (1) Direction Finder
(DF) RWY 11, amendment (AMDT) 3,
(2) Instrument Landing System (ILS) or
Localizer (LOC)-Distance Measuring
Equipment (DME) RWY 11, orig., (3)
LOC-DME-Back Course RWY 29, AMDT
3, (4) Non-directional Radio Beacon
RWY 11, AMDT 3, (5) Very High
Frequency Omnidirectional Range
(VOR)-DME RWY 02, AMDT 2, (6)
VOR-DME RWY 11, AMDT. 1, and (7)
VOR-DME RWY 29, AMDT 1. The
Departure Procedure is the FAKES-
TWO, AMDT 1. Revised Class E
controlled airspace extending upward
from 700 ft. above the surface in the
Yakutat Airport area is revised by this
action. Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received; thus the rule is adopted as
proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
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airspace designation listed in this
document will be published
subsequently in the Order. The Notice
of Proposed Rulemaking (NPRM)
originally listed the airport position
coordinates incorrectly. Additionally,
the airspace description was
incomplete. This action corrects these
errors. The rule describes exclusions to
airspace outside 12 miles from the
shoreline. These exclusions will be
addressed by another rulemaking action,
which will provide the necessary
controlled airspace for the SIAPs at
Yakutat. Those changes will affect the
Offshore Airspace Areas; Gulf of Alaska
Low and Control 1487L.

The Rule

This amendment to 14 CFR part 71
revises Class E airspace at Yakutat,
Alaska. This Class E airspace is revised
to accommodate aircraft executing three
new SIAPs, seven revised SIAPs, one
revised departure procedure and will be
depicted on aeronautical charts for pilot
reference. The intended effect of this
rule is to provide adequate controlled
airspace for Instrument Flight Rule (IFR)
operations at Yakutat Airport, Yakutat,
Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority

because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Yakutat Airport and represents the
FAA'’s continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Yakutat, AK [Revised]

Yakutat Airport, AK

(Lat. 59°30"12” N., long. 139°39'37” W.)

That airspace extending upward from 700
feet above the surface within the area
bounded by lat. 59°47°42” N. long. 139°58’48”
W. to lat. 59°37°33” N. long. 139°40'53” W.
then along the 7-mile radius of the Yakutat
VORTAG clockwise to lat. 59°28’54” N. long.
139°25’35” W. to lat. 59°20"16” N. long.
139°10720” W. to lat. 59°0249” N. long.
139°47°45” W. to lat. 59°30"15” N. long.
140°36"43” W. to the point of beginning
excluding the area outside 12 miles from the
shoreline; and that airspace extending
upward from 1,200 feet above the surface
within the area bounded by lat. 59°00°00” N.
long. 141°10°00” W. by lat. 59°50°00” N. long.
141°00’00” W. by lat. 60°05’00” N. long.
140°30°00” W. by lat. 60°10°00” N. long.
139°30’00” W. by lat. 59°30’00” N. long.
138°15’00” W. by lat. 59°00’00” N. long.
138°35’00” W. by lat. 58°40’00” N. long.
139°30°00” W. to the point of beginning; and
within 5.6 miles each side of the Yakutat
VORTAC 112° radial to 65 miles southeast of
the VORTAC excluding the area outside 12
miles from the shoreline.
* * * * *

Issued in Anchorage, AK, on October 7,
2005.

Anthony M. Wylie,

Acting Area Director, Alaska Flight Service
Operations.

[FR Doc. 05-21002 Filed 10-19-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30461; Amdt. No. 3137]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends
Standard Instrument Approach
Procedures (SIAPs) for operations at
certain airports. These regulatory
actions are needed because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 20,
2005. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 20,
2005.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Ave., SW., Washington,
DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
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For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97)
amends Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in the appropriate FAA Form
8260, as modified by the the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), which is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Code of
Federal Regulations. Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and

publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these chart
changes to SIAPs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a FDC NOTAM as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for all these SIAP
amendments requires making them
effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on October 7,
2005.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAYV; §97.31 RADAR SIAPs; §97.33
RNAYV, SIAPs; and § 97.35 COPTER
SIAPs, Identified as follows:

Effective Upon Publication

FDC date State City Airport FDC No. Subject
09/23/05 ... | AL Huntsville ......ccoeeveeiiiee e Huntsville Int—Carl T. Jones Field ...... FDC 5/8672 | VOR-A, Amdt 12A.
09/26/05 ... | ND Fargo ..ocoooeieeieee e Hector Intl ...oooeviiie, FDC 5/8737 | ILS or LOC Rwy 36,

Orig-A.
09/27/05 ... | IN South Bend ......ccoooeviieeiiiiceeceeees South Bend Regional ..........ccccceeeenenne FDC 5/8745 | ILS or LOC Rwy, 27L,
Amdt 35A.
09/28/05 ... | MO Columbia ......ccooveviiieiiiee Columbia Regional ..........cccoevvieenenne. FDC 5/8871 | VOR Rwy 13, Amdt
3A.
09/29/05 ... | MN MInNNeapolis ........cccovveeieeiieeec e Minneapolis-St Paul Intl (Wold-Cham- | FDC 5/8891 ILS PRM Rwy 12L,
berlain). Amdt 4A.
09/29/05 ... | MN Minneapolis ........ccccocieviiiiiiiiiiees Minneapolis-St Paul Intl (Wold-Cham- | FDC 5/8892 | ILS PRM Rwy 12R,
berlain). Amdt 3A.
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FDC date State City Airport FDC No. Subject

09/29/05 ... | AK ChevaK ....ooveiiiiieieniee e Chevak ....cccoveiieiiiieeeeee e FDC 5/8907 | RNAV (GPS) Rwy 14,
Orig-A.

09/29/05 ... | AK ChevaK ....ooeeiiiiieieniee e Chevak .....ccoceiiiiirieieecee e FDC 5/8908 | RNAV(GPS) Rwy 32,
Orig-A.

09/29/05 ... | AK Dillingham ......coceevinieeieeeeeee e Dillingham ......cccoviieenereeeseeeseeene FDC 5/8909 | RNAV (GPS), Rwy
19, Orig-B.

09/29/05 ... | AK Dillingham ......coceviiieieeeeeee e, Dillingham ......cccovvieiiieeeceeeseeee FDC 5/8910 | LOC/DME Rwy 19,
Amdt 5A.

09/29/05 ... | AK Dillingham ......cccoooiiiieeeeeeee Dillingham ......cccooiierieeeeeeeeee FDC 5/8911 | VOR/DME Rwy 19,
Amdt 6A.

09/29/05 ... | AK Dillingham ......cooeeviiieieiecceeee e Dillingham ......ccovireiiiiieeeecseeee FDC 5/8912 | VOR Rwy 1, Amdt
8A.

09/29/05 ... | AK Dillingham Dillingham .....cccevvrieniieeeseeeseee e FDC 5/8913 | NDB Rwy 1, Amdt 1A.

10/05/05 ... | AR Jonesboro Jonesboro Muni FDC 5/8965 | ILS or LOC Rwy 23,
Orig-B.

09/30/05 ... | AK Kotzebue ......occcooiiiiiiiiieiecc e Ralph Wien Memorial ........cccccooveiieenen. FDC 5/8969 | RNAV (GPS) Rwy 26,
Orig-A.

09/30/05 ... | AK Kotzebue .......ccociiiiiiiiiiicciccees Ralph Wien Memorial ..........ccccocevecvenen. FDC 5/8970 | VOR/DME Rwy 8,
Amdt 4A.

09/30/05 ... | AK Kotzebue .......ccoooviiiiiiiiiieceen Ralph Wien Memorial .........cccccooveiieenen. FDC 5/8972 | VOR/DME Rwy 26,
Amdt 3A.

09/30/05 ... | AK Kotzebue ..o Ralph Wien Memorial ............ccccoeeenine FDC 5/8974 | ILS or LOC/DME Rwy
8, Orig-A.

09/30/05 ... | AK Kotzebue ......cccceeveeiiiiiieeeeeeeeee e, Ralph Wien Memorial ........c.ccccoeveviieenne FDC 5/8975 | VOR/DME Z Rwy 26,
Orig-A.

09/30/05 ... | AK Kotzebue ......ccccooiiiiiiiiieii e Ralph Wien Memorial ..........cccoooveienen. FDC 5/8976 | VOR RWY 8, AMDT
3b.

09/30/05 ... | AK Kotzebue ........cccociiiiiiiiiiiiiiiciceeen Ralph Wien Memorial ..........ccccoceeecienen. FDC 5/8977 | VOR/DME Y Rwy 26,
Orig-A.

09/30/05 ... | AK Kotzebue ......occcooiiiiiiiiiiecceeee Ralph Wien Memorial .........ccccooeevviieenen. FDC 5/8978 | RNAV (GPS) Rwy 8,
Orig-A.

10/03/05 ... | ID Coeur D’AIENE ....oocuvieeeeeeeceee e Coeur D’Alene Air Terminal .................. FDC 5/9037 | ILS Rwy 5, Amdt 4B.

10/05/05 ... | IA Des MOINes ......ccceveiiiiiiiiciiciccees Des Moines Intl ........cccceviiiiiiiiiiieeen, FDC 5/9052 | RNAV (GPS) Rwy 23,
Orig A.

10/05/05 ... | IA DeS MOINES ...ovevveeeieiiieeeeeeeeecrreee e Des Moines Intl ......ccovvveeeiieiiiiiiieeecee, FDC 5/9053 | VOR/DME Rwy 23,
Orig A.

10/05/05 ... | IA Red 0ak .....cccceeieiireeinee e Red Oak Muni ......cccoovveenineeeceeee FDC 5/9054 | NDB Rwy 17, Amdt
8A.

10/05/05 ... | IA Mason City .....cccocoeerviiriieiieeiecneceiees Mason City Muni .......cccceevieniiiniieiieene FDC 5/9056 | VOR Rwy 36, Amdt
6A.

10/05/05 ... | IA Mason City .....ccoeveereirieeiieeee s Mason City Muni .......ccoceevieniiniieieene FDC 5/9057 | ILS or LOC Rwy 36,
Amdt 6B.

10/05/05 ... | IA Mason City ....ccevereeienerereeeeeee Mason City MUNi ......ccceveenirieniieee FDC 5/9058 | VOR Rwy 18, Amdt
4A.

10/05/05 ... | IA Mason City ....coceevereerenieereeere e Mason City MUNi ....c.ooeeeenieierceeee FDC 5/9060 | LOC BC Rwy 18,
Amdt 6A.

10/05/05 ... | OK Norman University of Oklahoma Westheimer .... | FDC 5/9084 | LOC Rwy 3, Amdt 3F.

10/05/05 ... | OK Norman University of Oklahoma Westheimer .... | FDC 5/9086 | NDB Rwy 3, Orig-A.

10/05/05 ... | OK Norman University of Oklahoma Westheimer .... | FDC 5/9088 | VOR/DME RNAV,Rwy
3, Orig-G.

10/05/05 ... | OK NOMAN ...t University of Oklahoma Westheimer .... | FDC 5/9092 | NDB Rwy 35, Orig-A.

10/05/05 ... | OK Blackwell .. Blackwell .......cccooiiiiiiiiieeeeeee FDC 5/9094 | VOR-A, Amdt 3A.

10/04/05 ... | AK Barrow .......cccooviiiiii Wiley Post-Will Rogers Memorial ......... FDC 5/9104 | VOR/DME Rwy 24,
Amdt 1A.

10/04/05 ... | AK Barrow ..., Wiley Post-Will Rogers Memorial ......... FDC 5/9106 | RNAV (GPS) Rwy 6,
Orig-A.

10/04/05 ... | AK Barrow ......ccccoiciiiiiiiiieeee e Wiley Post-Will Rogers Memorial ......... FDC 5/9107 | LOC/DME BC Rwy
24, Amdt 3B.

10/04/05 ... | AK Barrow .......cccooceiiiiiineeen Wiley Post-Will Rogers Memorial ......... FDC 5/9108 | GPS Rwy 24, Orig-B.

10/04/05 ... | MN Glenwood Glenwood Muni ......cceeeveeeeiieecciiee e, FDC 5/9123 | VOR Rwy 33, Amdt
2A.

10/04/05 ... | MN International Falls ..........ccccoceviiiiicennen. International Falls .........cccccooeiriiineennn. FDC 5/9124 | ILS or LOC Rwy 31,
Amdt 8A.

10/04/05 ... | WA Tacoma Tacoma Narrows FDC 5/9127 | GPS Rwy 17, Orig-A.

10/04/05 ... | WA Tacoma Tacoma Narrows FDC 5/9129 | NDB Rwy 35, Amdt
7B.

10/04/05 ... | WA TACOMA ..vvveieeeeecciieee et Tacoma Narrows .........ccccceevveveeeeeeeinnnens FDC 5/9130 | GPS Rwy 35, Orig-A.

10/04/05 ... | MN Rochester ........cooocciiieeeieeiceeee e, Rochester intl ........cccccoveveiiiiiiiiiiee e, FDC 5/9144 | VOR Rwy 2, Amdt
17A.

10/05/05 ... | OK Claremore .......occeeveeeieeiieeee e Claremont Regional ........ccccocevieennennne FDC 5/9156 | VOR/DME-B Amdt
3A.

10/05/05 ... | OK CUSNING .o Cushing MUuNi ..o FDC 5/9158 | NDB Rwy 36, Amdt

4A.
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FDC date State City Airport FDC No. Subject

10/05/05 ... | SD Rapid City ....ccoeevererieeneeeneee e Rapid City Regional .........cccccoeevernienene FDC 5/9164 | VOR or TACAN Rwy
24, Orig-D.

10/05/05 ... | SD Rapid City ....ccoeevererieeneeeneee e Rapid City Regional .........cccccoeevernienene FDC 5/9165 | VOR or TACAN Rwy
32, Amdt 24D.

10/05/05 ... | KS WiChita ..o Wichita Mid-Continent .........c.ccccceeveniene FDC5/9177 ILS or LOC Rwy 1L
(Cat 1), ILS Rwy 1L
(Cat 11), Amdt 3A.

10/05/05 ... | KS WIiChta ..o Wichita Mid-Continent ..........ccccovceeneene FDC5/9178 ILS or LOC Rwy 19R,
Amdt 5A.

10/05/05 ... | KS WIiChta ..o Wichita Mid-Continent ..........ccccovceeneene FDC5/9179 VOR Rwy 14, Amdt
1C.

10/05/05 ... | AK Dillingham .......ccoeneneneneneeeee Dillingham ....cc.ccveiiiiiieeeeeeeneeee FDC 5/9187 | RNAV (GPS) Rwy 1,
Orig-A.

10/05/05 ... | AK StMArY'S ..ooiiiirereeeee e St Mary’s ..ooeeeeeeeerreeeee e FDC 5/9189 | RNAV (GPS) Rwy 16,
Orig-A.

10/05/05 ... | AK [liamna ......cooieiii liamna ....ooooeerii e FDC 5/9191 RNAV (GPS) Rwy 7,
Amdt 1A.

10/05/05 ... | AK [liamna ......cooieiii liamna ....ooooeerii e FDC 5/9192 | RNAV (GPS) Rwy 17,
Orig-A.

10/05/05 ... | AK [liamna ......cooieiii liamna ....ooooeerii e FDC 5/9195 | RNAV (GPS) Rwy 35,
Orig-A.

10/05/05 ... | AK Barrow .......cccovieiiiiiiieieee e Wiley Post-Will Rogers Memorial ......... FDC 5/9200 | ILS or LOC/DME Rwy
6, Orig-A.

10/05/05 ... | LA Shreveport .......cccoviieeneeee e Shreveport Downtown ..........ccceceeieeene FDC 5/9202 | LOC Rwy 14, Amdt
4D.

10/05/05 ... | MN DUIUth oo Duluth Intl .o FDC 5/9203 | ILS or LOC Rwy 27,
Amdt 8B.

10/05/05 ... | KS Salina oo Salina Muni ....ccooceeiiiinieeeee FDC 5/9207 | ILS or LOC Rwy 35,
Amdt 19A.

10/05/05 ... | KS Salina oo Salina Muni ....ccooceeiiiinieeeee FDC 5/9208 | VOR Rwy 17, Amdt
1A.

10/05/05 ... | KS Salina oo Salina Muni ....ccooceeiiiinieeeee FDC 5/9209 | NDB Rwy 35, Amdt
17A.

10/05/05 ... | IA Harlan ..o Harlan Muni .......cccoooiiiiiiiieeeeee, FDC 5/9224 | NDB Rwy 33, Amdt
5A.

10/05/05 ... | IA MuUSCatiNg ....ooveiiiiiiieeeee e Muscatine Muni .........ccoccveiiiniiiiienne FDC 5/9225 | VOR Rwy 6, Orig-B.

10/05/05 ... | IA Mason City ....cccevereeveneiieieeeeeee Mason City MUNi ......cccoeveevireenicieeee FDC 5/9226 | RNAV (GPS) Rwy 18,
Orig A.

10/05/05 ... | IA Muscating ......cccceeeeeieiie e, Muscatine Muni .........cccccceeeeeeeiiciiineennnn. FDC 5/9227 | VOR Rwy 24, Orig-B.

10/05/05 ... | IA Mason City .....ccoeveereerieeiie e Mason City Muni .......ccoceeveeniiniieiieens FDC 5/9228 | RNAV (GPS) Rwy 36,
Orig A.

10/05/05 ... | LA Rayville .....cooveeiiiiiiieeeeeeee, Rayville/ldJohn H Hooks Jr Memorial ...... FDC 5/9231 RNAV (GPS) Rwy 36,
Orig-A.

10/05/05 ... | MN DUluth oo Duluth Intl ..eooii e, FDC 5/9236 | Copter ILS or LOC
Rwy 27, Orig-A.

10/05/05 ... | KS HAYS oo Hays Regional ........ccccoeviiininniicinieene, FDC 5/9238 | ILS or LOC Rwy 34,
Orig-C.

10/05/05 ... | OK CliNtoN oo Clinton Sherman .......cccccoeoeviiieeiieenne FDC 5/9239 | VOR Rwy 35L, Amdt
11D.

10/05/05 ... | OK CliNtoN oo Clinton Sherman .......cccccoeoeviiieeiieenne FDC 5/9243 | ILS or LOC Rwy 17R,
Amdt 7A.

10/05/05 ... | LA Lake Charles ........ccoccevveeiiiiniiniieiies Lake Charles Regional ..........ccccccevueeneee. FDC 5/9263 | Radar 1, Amdt 5A.

[FR Doc. 05—20849 Filed 10-19-05; 8:45 am)]
BILLING CODE 4910-13-P

ACTION: Final rule.

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200

[Release No. 34-52602]

Adoption of Amendment to Delegation
of Authority to Secretary of the
Commission

AGENCY: Securities and Exchange
Commission.

SUMMARY: The Securities and Exchange
Commission (‘“Commission”) is
amending its Delegation of Authority to
Secretary of the Commission to permit
the Secretary to waive the bond
requirement set forth in the Rules on
Fair Fund and Disgorgement Plans if the
fair or disgorgement funds are held at
the U.S. Department of the Treasury
(“Treasury”’) and will be disbursed by
the Treasury. This amendment is
intended to enhance efficient processing
of disgorgement/fair fund plans and to
lower the cost of plan administration.

DATES: Effective November 21, 2005.

FOR FURTHER INFORMATION CONTACT: J.
Lynn Taylor, Assistant Secretary, Office
of the Secretary 202—-551-5400.
SUPPLEMENTARY INFORMATION: The
amendment is technical and procedural
in nature.

1. Discussion

The Commission has delegated
authority to the Secretary to issue orders
approving proposed fair fund and
disgorgement plans following
publication if no negative comments are
received.® Rule 1105(c) of the
Commission’s Rules on Fair Fund and

117 CFR 200.30-7(a)(11).
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Disgorgement Plans requires that third-
party administrators obtain a bond to
protect against risk of loss of fair and
disgorgement funds.2 Obtaining a bond
for funds which will be administered by
a third party, but held at Treasury and
disbursed by Treasury, is neither
necessary nor cost efficient because
these funds will not be subject to the
risks of loss or other dissipation that
could occur were the funds held by a
private entity. Because of this, the
Commission is adopting amended Rule
30-7(a)(11) to permit the Secretary to
waive the bond requirement if the funds
are held at Treasury, and Treasury is
distributing the funds. Nevertheless, the
staff may submit plans to the
Commission for consideration, as it
deems appropriate.

II. Administrative Procedure Act,
Regulatory Flexibility Act and
Paperwork Reduction Act

The Commission finds, in accordance
with Section 533(b)(3)(A) of the
Administrative Procedure Act,3 that this
revision relates solely to agency
organization, procedure, or practice. It is
therefore not subject to the provisions of
the Administrative Procedure Act
requiring notice and opportunity for
public comment. The Regulatory
Flexibility Act# therefore does not
apply. Because the rule relates to
““agency organization, procedure or
practice that does not substantially
affect the rights or obligations of non-
agency parties,” it is not subject to the
Small Business Regulatory Enforcement
Fairness Act.5

These rules do not contain any
collection of information requirements
as defined by the Paperwork Reduction
Act of 1995, as amended.®

III. Costs and Benefits of the
Amendment

The amendment is procedural and
administrative in nature. The benefits to
the parties are efficiency and fairness.
The cost of the amendment, if any, falls
on the Commission, not the parties.

IV. Effect on Efficiency, Competition,
and Capital Formation

The amendment is procedural and
administrative in nature and will
enhance the efficiency of the approval
process for disgorgement/fair fund

217 CFR 201.1105(c). The cost of the bond may
be paid as a cost of administration. The rule permits
the Commission to waive the bond for good cause
shown.

35 U.S.C. 553(b)(3)(A).

45 U.S.C. 601 et seq.

55 U.S.C. 804(3)(C).

644 U.S.C. 3501 et seq.

plans. It will have no effect on
competition or capital formation.

V. Statutory Basis and Text of Proposed
Amendment

This amendment to Rule 30a-7 is
being adopted pursuant to statutory
authority granted to the Commission in
Section 4A of the Securities Exchange
Act of 1934, as amended, 15 U.S.C. 78d—
1.

List of Subjects in 17 CFR Part 200

Authority delegation (Government
agencies).

Text of the Adopted Rule

m For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

m 1. The authority citation for part 200,
subpart A continues to read in part as
follows:

Authority: 15 U.S.C. 77s, 770, 77sss, 78d,
78d-1, 78d-2, 78w, 781I(d), 78mm, 79t, 80a—
37, 80b—11, and 7202, unless otherwise
noted.

* * * * *

m 2. Section 200.30-7 is amended by
adding a sentence after the first sentence
in paragraph (a)(11) to read as follows:

§200.30-7 Delegation of authority to
Secretary of the Commission.
* * * * *

(a] R

(11) * * * As part of this plan
approval, the requirement set forth in
Rule 1105(c) (§201.1105(c) of this
chapter) may be waived if the fair or
disgorgement funds are held at the U.S.
Department of the Treasury and will be
disbursed by Treasury. * * *

* * * * *

Dated: October 13, 2005.
By the Commission.
Jonathan G. Katz,
Secretary.
[FR Doc. 05-20973 Filed 10-19-05; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 05-33]
RIN 1505-AB61

Extension of Import Restrictions
Imposed on Certain Categories of
Archaeological Material From the Pre-
Hispanic Cultures of the Republic of
Nicaragua

AGENCY: Customs and Border Protection,
Homeland Security; Treasury.
ACTION: Final rule.

SUMMARY: This document amends Title
19 of the Code of Federal Regulations
(19 CFR) to reflect the extension of the
import restrictions on certain categories
of archaeological material from the Pre-
Hispanic cultures of the Republic of
Nicaragua that were imposed by T.D.
00-75. The Acting Assistant Secretary
for Educational and Cultural Affairs,
United States Department of State, has
determined that conditions continue to
warrant the imposition of import
restrictions. Accordingly, the
restrictions will remain in effect for an
additional 5 years, and Title 19 of the
CFR is being amended to reflect this
extension. These restrictions are being
extended pursuant to determinations of
the United States Department of State
made under the terms of the Convention
on Cultural Property Implementation
Act in accordance with the United
Nations Educational, Scientific and
Cultural Organization (UNESCO)
Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural
Property. T.D. 00-75 contains the
Designated List of archaeological
material representing Pre-Hispanic
cultures of Nicaragua.

DATES: Effective Date: October 20, 2005.

FOR FURTHER INFORMATION CONTACT: For
legal aspects, George McCray, (202)
572—8710. For operational aspects,
Michael Craig, Chief, Other Government
Agencies Branch, (202) 344-1684.
SUPPLEMENTARY INFORMATION:

Background

Pursuant to the provisions of the 1970
United Nations Educational, Scientific
and Cultural Organization (UNESCO)
Convention, codified into U.S. law as
the Convention on Cultural Property
Implementation Act (Pub. L. 97-446, 19
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U.S.C. 2601 et seq.), the United States
entered into a bilateral agreement with
the Republic of Nicaragua on October
20, 2000, concerning the imposition of
import restrictions on certain categories
of archeological material from the Pre-
Hispanic cultures of the Republic of
Nicaragua. On October 26, 2000,
Customs and Border Protection (CBP)
published T.D. 00-75 in the Federal
Register (65 FR 64140), which amended
19 CFR 12.104g(a) to reflect the
imposition of these restrictions and
included a list designating the types of
articles covered by the restrictions.

Import restrictions listed in 19 CFR
12.104g(a) are “effective for no more
than five years beginning on the date on
which the agreement enters into force
with respect to the United States. This
period can be extended for additional
periods not to exceed five years if it is
determined that the factors which
justified the initial agreement still
pertain and no cause for suspension of
the agreement exists” (19 CFR
12.104g(a)).

After reviewing the findings and
recommendations of the Cultural
Property Advisory Committee, the
Acting Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State, concluding
that the cultural heritage of Nicaragua
continues to be in jeopardy from pillage
of Pre-Hispanic archaeological
resources, made the necessary
determination to extend the import
restrictions for an additional five years
on September 1, 2005. Accordingly, CBP
is amending 19 CFR 12.104g(a) to reflect
the extension of the import restrictions.
The Designated List of Pre-Columbian
(Pre-Hispanic) Archaeological Materials
from Nicaragua covered by these import
restrictions is set forth in T.D. 00-75.
The Designated List and accompanying
image database may also be found at the
following Internet Web site address:
http://exchanges.state.gov/culprop. The
restrictions on the importation of these
archaeological materials from the
Republic of Nicaragua are to continue in
effect for an additional 5 years.
Importation of such material continues
to be restricted unless:

(1) Accompanied by appropriate
export certification issued by the
Government of Nicaragua; or

(2) With respect to Pre-Columbian
material from archaeological sites
throughout Nicaragua, documentation
exists that exportation from Nicaragua
occurred prior to October 26, 2000.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and

is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
In addition, CBP has determined that
such notice or public procedure would
be impracticable and contrary to the
public interest because the action being
taken is essential to avoid interruption
of the application of the existing import
restrictions (5 U.S.C. 553(b)(B)). For the
same reasons, pursuant to 5 U.S.C.
553(d)(3), a delayed effective date is not
required.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

This amendment does not meet the
criteria of a ““significant regulatory
action” as described in Executive Order
12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

m For the reasons set forth above, part 12
of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

§12.104 [Amended]

m 2. In § 12.104g(a), the table of the list
of agreements imposing import
restrictions on described articles of
cultural property of State Parties is
amended in the entry for Nicaragua by
removing the reference to “T.D. 00-75"
in the column headed ‘“Decision No.”
and adding in its place the language

“T.D. 00-75 extended by CBP Dec. 05—
33,
Robert C. Bonner,

Commissioner, Bureau of Customs and Border
Protection.

Approved: October 17, 2005.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 05-21049 Filed 10-19-05; 8:45 am]|
BILLING CODE 9110-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-05-098]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Willoughby Bay, Norfolk, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for “Hampton Roads
Sailboard Classic”, a marine event to be
held on the waters of Willoughby Bay,
Norfolk, Virginia. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in
portions of Willoughby Bay during the
event.

DATES: This rule is effective from 9 a.m.
on October 29, 2005 to 5 p.m. on
October 30, 2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05—-05—098 and are available
for inspection or copying at Commander
(0oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis M. Sens, Project Manager,
Auxiliary and Recreational Boating
Safety Branch, at (757) 398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On September 2, 2005, we published
a notice of proposed rulemaking
(NPRM) entitled “Special Local
Regulations for Marine Events;
Willoughby Bay, Norfolk, VA” in the
Federal Register (70 FR 52338). We
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received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying its effective date
would be contrary to public interest,
since immediate action is needed to
protect event participants, spectator
craft and other vessels transiting the
event area from the dangers of high-
speed power boats racing. However
advance notifications will be made to
affected waterway users via marine
information broadcasts, local radio
stations and area newspapers.

Background and Purpose

On October 29 and 30, 2005, the
Windsurfing Enthusiasts of Tidewater
will sponsor the “Hampton Roads
Sailboard Classic”, on the waters of
Willoughby Bay, Norfolk, Virginia. The
event will consist of approximately 30
sailboards racing in heats along several
courses within Willoughby Bay.
Spectator vessels are anticipated to
gather near the event site to view the
competition. To provide for the safety of
event participants, spectators and
transiting vessels during the event, the
Coast Guard will temporarily restrict
vessel movement in the event area
during the sailboard races.

Discussion of Comments and Changes

No comments were received in
response to the notice of proposed
rulemaking (NPRM) published in the
Federal Register. Accordingly, the Coast
Guard is establishing temporary special
local regulations on specified waters of
Willoughby Bay. Since no comments
were received, no changes to this
regulation were made.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this temporary rule to be so minimal
that a full Regulatory Evaluation under
the regulatory policies and procedures
of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a segment of
Willoughby Bay during the event, the

impact of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this section
of Willoughby Bay during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. Transiting vessels
will be able to safely navigate around
the regulated area. Before the
enforcement period, we will issue
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
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because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine event permit are
specifically excluded from further

analysis and documentation under those
sections. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 100.35-T05-098
to read as follows:

§100.35-T05-098, Willoughby Bay,
Norfolk, Virginia.

(a) Regulated area. The regulated area
is established for the waters of
Willoughby Bay contained within the
following coordinates:

Latitude

36°58736.0” North
36°58’00.0” North
36°57°49.0” North
36°57’36.0” North
36°57’26.0” North
36°58’15.0” North
36°58736.0” North

Longitude

076°18"42.0” West
076°18’00.0” West
076°1814.0” West
076°17’55.0” West
076°18706.0” West
076°19’08.0” West
076°18"42.0” West

All coordinates reference Datum NAD
1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector
Hampton Roads.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Hampton Roads
with a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(3) Participant includes all vessels
participating in the Hampton Roads
Sailboard Classic under the auspices of
the Marine Event Permit issued to the
event sponsor and approved by
Commander, Coast Guard Sector
Hampton Roads.

(c) Special Local Regulations: (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area must:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol
and then proceed only as directed.

(ii) All persons and vessels shall
comply with the instructions of the
Official Patrol.

(iii) When authorized to transit the
regulated area, all vessels shall proceed
at the minimum speed necessary to
maintain a safe course that minimizes
wake near the race course.

(d) Enforcement period. This section
will be enforced from 9 a.m. to 5 p.m.
on October 29 and 30, 2005.

Dated: October 11, 2005.
S. Ratti,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 05-21017 Filed 10-19-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-05-104]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Spa Creek, Annapolis, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: On September 1, 2005, the
Coast Guard published a notice of
proposed rulemaking (NPRM) in the
Federal Register requesting public
comments regarding establishment of
permanent special local regulations for
“Tug-of-War”’, a marine event
conducted over the waters of Spa Creek
between Eastport and Annapolis,
Maryland. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in
portions of Spa Creek during the event.
DATES: Effective October 20, 2005. For
2005 only, this rule is enforced from
9:30 a.m. to 12 p.m. on October 29,
2005. Thereafter, this rule will be
enforced annually from 10:30 a.m. to
2:30 p.m. on the first Saturday in
November.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-05-104 and are available
for inspection or copying at Commander
(oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
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23704-5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis M. Sens, Project Manager,
Auxiliary and Recreational Boating
Safety Branch, at (757) 398-6204.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On September 1, 2005, we published
a notice of proposed rulemaking
(NPRM) entitled “Special Local
Regulations for Marine Events; Spa
Creek, Annapolis, MD” in the Federal
Register (70 FR 52054). We received no
letters commenting on the proposed
rule. The Coast Guard did receive
telephonic comments from the
Annapolis Harbormaster. No public
meeting was requested, and none was
held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying its effective date
would be contrary to public interest,
since immediate action is needed to
protect event participations, spectator
craft and other vessels transiting the
event area. However advance
notifications will be made to affected
waterway users via marine information
broadcasts, local radio stations and area
newspapers.

Background and Purpose

On October 29, 2005, the City of
Annapolis will sponsor the “Tug-of-
War”, across the waters of Spa Creek
between Eastport and Annapolis,
Maryland. The event will consist of a
tug of war between teams on the
Eastport side of Spa Creek pulling
against teams on the Annapolis side of
Spa Creek. The opposing teams will pull
a floating rope approximately 1700 feet
in length, spanning Spa Creek. A fleet
of spectator vessels is anticipated to
gather nearby to view the competition.
Due to the need for vessel control while
the rope is spanned across Spa Creek,
vessel traffic will be temporarily
restricted to provide for the safety of
participants, spectators and transiting
vessels.

Discussion of Comments and Changes

One comment was received in
response to the notice of proposed
rulemaking (NPRM) published in the
Federal Register.

The Coast Guard received comment
from the Annapolis, MD Harbormaster
that recommended a change in the times
of the event scheduled for October 29,
2005 than previously announced in the
notice of proposed rulemaking (NPRM)

that was published on September 1,
2005. This final rule will change the
time of the special local regulations. For
2005 only, this special local regulation
will be enforced from 9:30 a.m. until 12
p-m. on October 29, 2005.

The Coast Guard has modified the
time of the event to accommodate local
waterway users. Accordingly, the Coast
Guard is establishing permanent special
local regulations on specified waters of
Spa Creek. The regulated area will
include a 400 foot buffer on either side
of the rope that spans Spa Creek from
shoreline to shoreline.

This rule will be enforced annually
from 10:30 a.m. to 2:30 p.m. on the first
Saturday in November and will restrict
general navigation in the regulated area
during the event. Except for participants
and vessels authorized by the Coast
Guard Patrol Commander, no person or
vessel shall enter or remain in the
regulated area. The Coast Guard Patrol
Commander may stop the event to allow
vessels to transit the regulated area.

For 2005 only, the enforcement period
of the regulation will be changed from
the first Saturday in November to the
last Saturday in October.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this permanent rule to be so minimal
that a full Regulatory Evaluation under
the regulatory policies and procedures
of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a segment of Spa
Creek during the event, the impact of
this regulation will not be significant
due to the limited duration that the
regulated area will be in effect and the
extensive advance notifications that will
be made to the maritime community via
marine information broadcasts, local
radio stations and area newspapers so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises

small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit this section
of Spa Creek during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 9:30
a.m. to 12 p.m. on October 29, 2005, and
annually thereafter from 10:30 a.m. to
2:30 p.m. on the first Saturday in
November. Although the regulated area
will apply to the entire width of Spa
Creek, traffic may be allowed to pass
through the regulated area with the
permission of the Coast Guard Patrol
Commander. Before the enforcement
period, we will issue maritime
advisories so mariners can adjust their
plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
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Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine event permit are
specifically excluded from further
analysis and documentation under those
sections. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 100.534 to read as follows:

§100.534, Tug-of-War; Spa Creek,
Annapolis, Maryland.

(a) Regulated area. A regulated area is
established for the waters of Spa Creek
from shoreline to shoreline, extending
400 feet from either side of a rope
spanning Spa Creek from a position at
latitude 38°58736.9” N, longitude
076°29°03.8” W on the Annapolis
shoreline to a position at latitude
38°58’26.4” N, longitude 076°2853.7” W
on the Eastport shoreline. All
coordinates reference Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(3) Participant means all vessels
participating in the “Tug of War”” under
the auspices of the Marine Event Permit
issued to the event sponsor and
approved by Commander, Coast Guard
Sector Baltimore.

(c) Special Local Regulations: (1) No
person or vessel may enter or remain in
the regulated area unless participating
in the event or authorized by the Patrol
Commander. The Patrol Commander
may intermittently authorize general
navigation to pass through the regulated
area. Notice of these opportunities will
be given via marine safety radio
broadcast on VHF-FM marine band
radio, channel 16 (156.8 MHz) and
channel 22 (157.1 MHz).

(2) The operator of any vessel in the
regulated area must:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol
and then proceed only as directed.

(ii) All persons and vessels shall
comply with the instructions of the
Official Patrol.
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(iii) When authorized to transit the
regulated area, all vessels shall proceed
at the minimum speed necessary to
maintain a safe course.

(d) Enforcement period. This section
will be enforced annually from 10:30
a.m. to 2:30 p.m. on the first Saturday
in November. In 2005 the section will be
enforced from 9:30 a.m. to 12 p.m. on
October 29, instead of the first Saturday
in November.

Dated: October 11, 2005.
S. Ratti,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 05-21018 Filed 10-19-05; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF EDUCATION
34 CFR Parts 668, 674, 682, and 685

Federal Student Aid Programs
(Student Assistance General
Provisions, Federal Perkins Loan
Program, Federal Direct Loan Program,
Federal Family Education Loan
Program)

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Notice extending the expiration
date for the waivers and modifications
of statutory and regulatory provisions
pursuant to the Higher Education Relief
Opportunities for Students (HEROES)
Act of 2003, Public Law 108-76.

SUMMARY: We extend the expiration date
for the waivers and modifications of
statutory and regulatory provisions
issued by the Secretary pursuant to the
HEROES Act of 2003 and announced in
a notice published in the Federal
Register on December 12, 2003 (68 FR
69312).

EFFECTIVE DATE: September 30, 2005.
The waivers and modifications
announced in the December 12, 2003
Federal Register notice expire on
September 30, 2007.

FOR FURTHER INFORMATION CONTACT:
Wendy Macias, Office of Postsecondary
Education, U.S. Department of
Education, 1990 K Street, NW., room
8017, Washington, DC 20006—8544.
Telephone: (202) 502—7526 or by e-mail:
wendy.macias@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the program contact person
listed in this section.

SUPPLEMENTARY INFORMATION: In
accordance with the requirements of the
HEROES Act of 2003, on December 12,
2003, the Secretary announced in a
notice published in the Federal
Register, the waivers or modifications of
statutory or regulatory provisions that
were appropriate to assist individuals
who are applicants and recipients of
student financial assistance under Title
IV of the Higher Education Act of 1965,
as amended (HEA), and who—

e Are serving on active duty during a
war or other military operation or
national emergency;

e Are performing qualifying National
Guard duty during a war or other
military operation or national
emergency;

¢ Reside or are employed in an area
that is declared a disaster area by any
Federal, State, or local official in
connection with a national emergency;
or

o Suffered direct economic hardship
as a direct result of a war or other
military operation or national
emergency, as determined by the
Secretary.

Under the terms of the HEROES Act
of 2003, these waivers and
modifications were scheduled to expire
on September 30, 2005. However, on
September 30, 2005, the President
signed into law Pub. L. 109-78, which
extended the expiration date of the
HEROES Act of 2003, from September
30, 2005 to September 30, 2007. As a
result, we are extending the waivers and
modifications announced in the
December 12, 2003, Federal Register
notice through September 30, 2007.

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.htm1.

Catalog of Federal Domestic Assistance
Numbers: 84.007 Federal Supplemental
Educational Opportunity Grant Program;
84.032 Federal Family Education Loan
Program; 84.032 Federal PLUS Program;

84.033 Federal Work Study Program; 84.038
Federal Perkins Loan Program; and 84.268
William D. Ford Federal Direct Loan
Program.

Program Authority: 20 U.S.C. 1071, 1082,
1087a, 1087aa, Pub. L. 108-76, Pub. L. 109—
78.

Dated: October 14, 2005.

Sally L. Stroup,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 05-21012 Filed 10-19-05; 8:45 am]
BILLING CODE 4000-01-P

POSTAL SERVICE
39 CFR Part 111

Address Visibility on Bundles of Flat-
Size and Irregular Parcel Mail

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The Postal Service™ is
adopting new mailing standards to
ensure that address and presort
information on bundles of flat-size and
irregular parcel mail remains visible and
readable during processing. The new
standards apply only to bundles of
Periodicals, Standard Mail, and Package
Services mail intended for processing
on our Automated Package Processing
System equipment.

EFFECTIVE DATE: October 27, 2005.

FOR FURTHER INFORMATION CONTACT: Bill
Chatfield, Mailing Standards, U.S.
Postal Service, at (202) 268—7278 or
Susan Hawes, Operational
Requirements and Integration, U.S.
Postal Service, at (202) 268—8980.

SUPPLEMENTARY INFORMATION:

Background

The Postal Service uses automated
equipment whenever possible to reduce
mail processing costs and help maintain
stable postage rates. Our new
Automated Package Processing System
(APPS) for bundles of flat-size and
irregular parcel mail has optical
character reader (OCR) technology,
enabling it to read delivery information
and process mail more efficiently. APPS
will replace many of our small parcel
and bundle sorters.

We published a proposed rule in the
Federal Register on September 2, 2004
(69 FR 53666), concerning address
visibility on bundles of flat-size and
irregular parcel mail. Our proposed rule
included the following changes in
mailing standards for bundles of
Periodicals, Standard Mail, and Package
Services mailpieces intended for
processing on APPS equipment:
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e Address and presort designation
visibility,

¢ The use of optional bundle labels,
and

e New bundle height restrictions.

Comments Received

We received comments on the
proposed rule from two publishers, ten
printers, six mailer associations, six
letter shops, two mail owners, one
strapping manufacturer, and one
individual. Based on these comments,
we are not implementing new standards
for the use of optional bundle labels or
bundle height restrictions. Instead, our
revised standards require the complete
address on the top piece of each bundle
to be visible and readable by the naked
eye through the shrinkwrap or clear
strapping.

Comments on Bundle-Securing
Materials

Several comments indicated a need to
clarify our ‘“recommendations” versus
“requirements.” Our proposal
recommended the use of polywrap or
strapping with a level of haze showing
less than 70 percent. The haze
specification is meant as a helpful
guideline for mailers and is a
recommendation, not a requirement.

Two comments were concerned with
the cost and availability of clear
strapping materials. Clear, smooth
strapping is currently available in the
marketplace. Using these materials may
be the most effective way to comply
with the new standard. Because mailers
may need time to use up their stock of
current materials and modify their
processes, the mandatory compliance
date is April 30, 2006—approximately
six months after we publish the revised
standards in Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM).

Comments on APPS and Address
Visibility

We received several comments
suggesting a lack of data on the causes
of APPS read failures. Our tests of APPS
equipment revealed the three most
significant causes of unreadable
addresses: strapping obscuring
addresses, shrinkwrap seams obscuring
addresses, and poor bundle integrity.
This data is the basis for our new
standards requiring that address and
presort information on bundles be
“visible and readable by the naked eye.”

Several comments sought clarification
about what address and presort
elements APPS must read. To sort a
bundle, APPS must read the delivery
address information, as well as the

optional endorsement line (OEL) or the
bundle label.

One comment expressed concern that
the “visible and readable by the naked
eye”” standard is unsuitable for APPS
readability. Generally, APPS can read
addresses not obstructed by bundling
materials. However, if APPS cannot read
all the elements needed to sort a bundle,
an employee at a remote encoding
center should be able to read the
address and presort marking if they
meet the new standard, allowing us to
sort the bundle within the APPS
process.

Comments on Alternatives to the
Visibility Standard

Two comments asked us to explore
alternative solutions for address
visibility. One association
recommended the application of the “4-
state barcode” as a substitute for a
visible and readable address. Although
there are many potential benefits of the
4-state barcode, a visible and readable
address is necessary for efficient mail
processing and delivery. One letter shop
asked for alternatives to clear, smooth
strapping. As an alternative, mailers
may place the address in a quadrant of
the mailpiece not obscured by
strapping.

Comments About Verification and
Acceptance

We received several comments about
verification and acceptance of bundles
processed on APPS. We will incorporate
verification for address visibility into
our current acceptance procedures. For
the first six months after we publish the
new standards, we will provide
feedback at acceptance and by using
eMIR (Electronic Mail Improvement
Report). We will not assess additional
postage for readability failures until
April 30, 2006.

Comments About Increased Costs and
Incentives for Compliance

We received many comments
concerning the potential increased costs
to mailers to meet the new standards.
Several comments recommended that
we establish an industry workgroup to
develop alternative solutions. We held
several meetings with industry
representatives to carefully consider
comments and develop alternative
solutions. We designed our final rule to
minimize cost burdens by excluding
new standards for plastic strapping or
shrinkwrap or for an optional bundle
label.

We received five comments
suggesting that we provide incentives to
comply with the new standards. These

comments are outside of the scope of
this rule.

Other Comments

Two comments discussed a
certification process. One printer
opposed a shrinkwrap certification
process, and one letter shop suggested
using the APPS optical system to test for
certification. We will not adopt a
certification requirement. However,
mailers may request testing of their
clear, embossed strapping by contacting
USPS Engineering (see DMM 608.8.0 for
contact information). Tests have
demonstrated that clear, smooth
strapping does not obstruct readability.

One mailer association advocated the
use of a modified label carrier, and
another comment concerned the use of
facing slips. One publisher said the new
standards could affect preparation and
addressing for cover wraps, attached
mail, and similar items. It is not our
intent to restrict creativity or marketing
options for mail owners; we simply
need to read the address and presort
information on bundles to efficiently
sort and deliver the mail.

One association recommended that
we let mailers use their own methods to
satisfy the APPS requirements. The
same association recommended a
thorough review of the technical
standards for polywrap and banding.
We are not imposing specific technical
standards for polywrap and banding.

Comments About the Implementation
Date

Five comments stated that mailers
were not ready or could not comply
with the proposed standards, and six
other comments did not agree with the
proposed effective date. We understand
that mailers need time to comply with
the new standards. For the first six
months after publication of the new
standards, we will notify mailers about
related problems and work with them to
improve readability of their address and
presort information. During this time,
we will not assess any additional
postage on mailings that do not comply.

Recommendations Related to the Basic
Requirement

We recommend that strapping used
for bundling be clear, smooth, and have
less than 70 percent haze in accordance
with the American Society for Testing
and Materials (ASTM) standard D1003.
Clear, smooth strapping that is tightly
secured around the bundle does not
obstruct visibility. Strapping should not
contain any seams or texture marks that
obscure address characters. We
recommend that any shrinkwrap used to
secure bundles show less than 70
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percent haze after shrinkage. Seams,
blisters, wrinkles or other protrusions
on shrinkwrap material should not
obscure addresses on the top pieces of
bundles. We also recommend that any
bundle with multiple layers of bundling
materials show less than 70 percent
haze through all combined layers. We
encourage mailers to use USPS
Publication 177, Guidelines for
Optimizing Readability of Flat-Size
Mail.

Summary of the New Standard

Mailers preparing presort bundles
must make the delivery address
information and any presort label or
optional endorsement line visible and
readable by the naked eye. The new
standard applies to mail processed on
APPS equipment. The requirements do
not apply to:

o Letter-size mailpieces,

¢ First-Class Mail flat-size pieces or
parcels,

¢ Mail placed in or on 5-digit or 5-
digit scheme sacks or pallets,

e Mail placed in carrier route or 5-
digit carrier routes sacks,

e Carrier route mail entered at a
destination delivery unit,

e Standard Mail flat-size pieces
prepared in letter trays under DMM
345.3.4, and

¢ Customized MarketMail.

Effective Date

We are revising these standards on
October 27, 2005. Recognizing that the
mailing industry may have to change
some procedures to ensure address
visibility, we will allow a six-month
grace period for compliance. We will
not assess penalties on bundles not
meeting the standards until April 30,
2006. Until April 30, 2006, acceptance
employees will randomly examine
bundles for address visibility. We will
provide feedback to mailers at
acceptance and via eMIR from
destination sites. We also will work
closely with mailers to improve address
readability on their bundles.

List of Subjects in 39 CFR Part 111

Postal Service.
PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3626, 5001.

m 2. Amend Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM) as listed below:

300 Discount Mail Flats
* * * * *
340 Standard Mail

* * * * *
345 Mail Preparation

* * * * *
2.0 Bundles

* * * * *

[Renumber current 2.2 through 2.13 as
new 2.3 through 2.14. Add new 2.2,
‘““Address Visibility,” and revise new
2.11, as explained below. Make these
same changes to 445.2.0 (for Standard
Mail parcels), 365.2.0 and 465.2.0 (for
Bound Printed Matter flats and parcels),
375.2.0 and 475.2.0 (for Media Mail flats
and parcels), 385.2.0 and 485.2.0 (for
Library Mail flats and parcels), 705.8.5
(for bundles on pallets), and 707.19 (for
Periodicals). Exception: Do not repeat
items a through e for Media Mail or
Library Mail; do not repeat items a and
e for Bound Printed Matter and
Periodicals.]

2.2 Address Visibility

Mailers preparing presort bundles
must ensure that the delivery address
information on the top mailpiece in
each bundle is visible and readable by
the naked eye. Mailers using strapping
that might cover the address can avoid
obstructing visibility by using clear,
smooth strapping tightly secured around
the bundle. Mailers using barcoded
pressure-sensitive bundle labels,
optional endorsement lines, carrier
route information lines, or carrier route
facing slips also must ensure that the
information in these presort
designations is visible and readable by
the naked eye. This standard does not
apply to the following:

a. Customized MarketMail.

b. Bundles placed in or on 5-digit or
5-digit scheme (L001) sacks or pallets.

c. Bundles placed in carrier route and
5-digit carrier routes sacks.

d. Bundles of mailpieces at carrier
route rates entered at a destination
delivery unit (DDU).

e. Bundles of Standard Mail flat-size
pieces prepared in letter trays under
345.3.4.

* * * * *

2.11 Labeling Bundles

[Replace the third sentence in 2.11 with
the following two sentences to clarify
that the bundle label must not obscure
the delivery address.]

* * * Barcoded pressure-sensitive
bundle labels must not obscure the
delivery address block. Banding or

shrinkwrap must not obscure any
bundle label. * * *

* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 05-20924 Filed 10-19-05; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 35
[FRL-7983-7]
Guidance on Fees Charged by States

to Recipients of Clean Water State
Revolving Fund Program Assistance

AGENCY: Environmental Protection
Agency.
ACTION: Final guidance.

SUMMARY: Title VI of the Clean Water
Act (CWA) Amendments of 1987
provides flexibility for States to use four
percent of all capitalization grant
awards for the reasonable costs of
administering their Clean Water State
Revolving Fund (CWSRF) programs.
Because many States have CWSRF
administrative costs which exceed the
four percent limit, the U.S.
Environmental Protection Agency (EPA)
has allowed States to charge fees on
CWSREF loans. This guidance addresses
the use of fees that are charged on loans
and included as principal in loans and
the use of fees that are charged on loans
but not included as principal in loans.
These requirements will be included as
terms and conditions in all future grant
agreements (or operating agreements).
DATES: This guidance is effective
October 20, 2005.
FOR FURTHER INFORMATION CONTACT: For
technical inquiries, contact Kit Farber,
State Revolving Fund Branch,
Municipal Support Division, Office of
Wastewater Management (MC—4204M),
U.S. Environmental Protection Agency,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460. The telephone
number is (202) 564—-0601 and the e-
mail address is farber.kit@epa.gov.
Copies of this document can be
obtained from EPA’s Office of
Wastewater Management Web site at
http://www.epa.gov/owm/cwfinance/
cwsrf.

SUPPLEMENTARY INFORMATION:

Background

The CWA authorizes States to charge
interest on loans under the CWSRF
program. At their discretion, States may
provide loans at or below market
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interest rates, including interest free
loans. Payments of interest on loans
together with principal repayments

must be credited to the CWSRF.

In addition to collecting principal
repayments and interest on loans, some
States charge recipients other fees when
providing CWSRF assistance. Fees are
used for a variety of purposes but most
often to supplement funds available for
administration of the CWSRF. The
manner in which fees are charged to
assistance recipients determines the
allowable uses for these funds.

Fees can be grouped into one of two
categories. Fees either (1) are included
as principal in loans or (2) are other
charges that are not included in loan
principal. This guidance is being issued
to address the two categories of CWSRF
loan fees since their use is governed by
two distinct principles.

Fees included in loan principal are
funds originating from the CWSRF,
borrowed by the recipient and repaid to
the State, most often for loan origination
expenses. The use of fees included in
CWSREF loan principal is subject to the
limitations on eligible uses of CWSRF
funds and amounts available for costs of
administration found in Title VI of the
CWA. The FY 2006 Appropriations Act
eased these limitations for fees included
in loans made in FY 2006 and in earlier
years. Congress may continue extending
this provision.

In contrast, other fees charged on
loans are paid by the recipient from
non-CWSRF funds. These fees are often
based on the outstanding balance of the
loan in much the same way that interest
is charged. These fees may also be
charged up-front but are not borrowed
from the CWSRF. Examples of these fees
are annual loan servicing fees,
application fees, loan origination fees,
and processing fees.

For this guidance, references to loans
are meant to also include any other
types of assistance provided by a State
to recipients under the CWSRF program.
References to the operating agreement
are meant to also include the intended
use plan where either document is
incorporated by reference into the grant
agreement.

This guidance was developed with
substantial review and comment from
EPA Regional staff, national stakeholder
organizations, and a State/EPA SRF
Work Group comprised of State DWSRF
managers, State CWSRF managers, and
managers of State financial agencies.
Many of the comments received were
incorporated into the final guidance.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this guidance

is not a “significant regulatory action”
and is therefore not subject to OMB
review. Because this grant guidance is
not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute, it is
not subject to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) or sections 202
and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this guidance does
not significantly or uniquely affect small
governments. This guidance does not
have tribal implications, as specified in
Executive Order 13175 (63 FR 67249,
November 9, 2000). This guidance will
not have federalism implications, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This
guidance also is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant. This guidance is not subject
to Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866. This guidance does not involve
technical standards; thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This guidance
also does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

Because this guidance includes
binding legal requirements, it is
considered a rule and subject to the
Congressional Review Act (CRA) (5
U.S.C. 801 et seq.). The CRA generally
provides that before a rule may take
effect, the agency promulgating the rule
must submit a rule report, which
includes a copy of the rule, to each
House of the Congress and to the
Comptroller General of the United
States. EPA will submit a report
containing this guidance and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. This guidance is not,
however, a “major rule” as defined by
5 U.S.C. 804(2).

Dated: September 26, 2005.
Benjamin H. Grumbles,
Assistant Administrator, Office of Water.
Fees Charged by States to Recipients of
Clean Water State Revolving Fund
Program Assistance
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I. Fees Included as Principal in Loans

A. Applicability
This section applies where States

include fees in a CWSRF loan and the

total amount of the loan includes not
only the cost of project construction but
also the amount of the fee. Particularly,
this guidance applies to fees included in
loan principal that are charged to
borrowers for CWSRF administrative
costs. Even though the borrower pays
the fee, the amount of the fee originated
in the CWSRF and will be repaid to it.

For example,

—The State charges the loan recipient
an administrative fee based on a
percentage of the principal amount of
the loan similar to a loan origination
fee;

—The recipient borrows funds from the
CWSREF to cover the project costs and
the fee;

—The loan proceeds are disbursed to
the recipient;

—The recipient pays the State the fee;
and

—The State deposits the collected
amount into an account outside the
CWSREF.

The amount borrowed to finance the fee

is rolled into the total amount of the

loan. Loan repayments consist of the
principal amount borrowed for
construction, the amount borrowed to
finance the fee, and any interest charged
on the loan.

Costs of issuing bonds that are
initially paid from bond proceeds are
not restricted under this guidance even
if those costs are subsequently allocated
to the borrower and included in loan
principal.

B. Limitation on Using CWSRF To Cover
Administrative Costs

Because fees included in loan
principal originate in the CWSRF, use of
these amounts is governed by the CWA.
For fees included in loans issued in FY
2006 or prior years, Congress, through
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the FY 2006 Appropriations Act, eased
the CWA'’s four percent limit on
administration costs. In the absence of
additional legislative relief, fees
included in loans issued after FY 2006,
i.e., after September 30, 2006, are again
subject to the CWA’s provisions
governing administration costs.

The CWA states that the CWSRF may
be used ““for the reasonable costs of
administering the fund and conducting
activities under this title, except that
such amounts shall not exceed four
percent of all grant awards to such fund
under this title.” [CWA section
603(d)(7)]. CWSRF regulations define
allowable administrative costs to
“include all reasonable costs incurred
for management of the CWSRF program
and for management of projects
receiving financial assistance from the
CWSREF. Reasonable costs unique to the
CWSREF, such as costs of servicing loans
and issuing debt, CWSRF program start-
up costs, financial management and
legal consulting fees, and
reimbursement costs for support
services from other State agencies are
also allowable.” [40 CFR 35.3120(g)(2)].

The language of the CWA places a
ceiling on the amount of all CWSRF
moneys that may be used by the State
at no more than four percent of the
amount of all capitalization grant
awards. Further, the CWSRF regulations
state: “Money in the CWSRF may be
used for the reasonable costs of
administering the CWSRF, provided
that the amount does not exceed four
percent of all grant awards received by
the CWSRF.” [40 CFR 35.3120(g)(1)].

The four percent limitation applies to
all moneys originating or deposited in
the CWSRF. Both the moneys paid by
the State directly from the CWSRF for
administration and the amounts loaned
from the CWSREF to a recipient for
repayment to the State for
administrative costs are applied against
the four percent ceiling. If CWSRF
moneys are loaned and repaid to the
State for administration costs, the
amount disbursed is considered used for
administration costs at the time it is
disbursed from the fund. A fee charged
that is not used for administrative costs
(but utilized for other eligible uses of
the fund) is not counted toward the four
percent limit. Similarly, the four percent
does not apply to fees paid by loan
recipients that do not originate from
CWSREF funds (not included in the loan)
and are not deposited into the CWSRF.

C. FY 2006 Appropriations Act
Provisions

In the FY 2006 Appropriations Act,
Congress gave States temporary relief
from the four percent limit on

administration costs. The FY 2006 Act
provides:

* * * notwithstanding section 603(d)(7) of
the Federal Water Pollution Control Act, as
amended, the limitation on the amounts in a
State water pollution control revolving fund
that may be used by a State to administer the
fund shall not apply to amounts included as
principal in loans made by such fund in the
fiscal year 2006 and prior years where such
amounts represent costs of administering the
fund to the extent that such amounts are or
were deemed reasonable by the
Administrator, accounted for separately from
other assets in the fund, and used for eligible
purposes of the fund, including
administration.”

The relief provided by the
Appropriations Act applies to fees
included in CWSRF loans made in FY
2006 and prior years only. Such fees
must be used for eligible purposes of the
fund, including administration, and are
not limited by the CWA'’s four percent
ceiling on administration costs if they
are accounted for separately from other
CWSRF moneys and are deemed
reasonable by EPA. Provided the fee
amounts are accounted for separately,
States may hold fees originating in
CWSREF loans either inside or outside
the CWSRF. Absent Congressional
extension of this provision, however,
after September 30, 2006, the four
percent limitation again applies to costs
of program administration. If, on the
other hand, Congress substantively
alters the provision pertaining to the
four percent limitation, this guidance
will be reviewed to determine if changes
are needed to reflect such changes.

Of course, States may use fees
collected for any of the uses specified as
eligible under the CWA, not just
administration. Pursuant to section
603(d) of the CWA, the only permissible
uses of the CWSREF are loans, certain
refinancings, guarantees of and
purchasing insurance for certain local
financings, as a source of revenue or
security for repayment of CWSRF
bonds, to guarantee loans of sub-state
revolving funds, to earn interest, and for
costs of administration. These activities
must be undertaken for eligible
purposes: “for providing assistance (1)
for construction of treatment works (as
defined in section 212 of this Act)
which are publicly owned, (2) for
implementing a management program
under section 319, and (3) for
developing and implementing a
conservation and management plan
under section 320.” [CWA section
601(a)].

To summarize:

Under the Appropriations Act
provisions, States may use fees included
in loans in excess of the CWA’s four

percent ceiling on CWSRF moneys used

for fund administration if:

—The fees were included as principal in
CWSREF loans made during FY 2006
or prior years; and

—EPA determines the fees were
reasonable in amount; and

—The fees were accounted for
separately from other fund assets.

D. Implementation Under the FY 2006
Appropriations Act

EPA Regional Offices should identify
which States have included fees in
loans and determine the reasonableness
of the fees included in loans made in FY
2006 and prior years. If used for eligible
purposes, fee amounts collected that
were previously described in a State’s
Intended Use Plan or other document
approved by EPA may be deemed
reasonable.

For fees already collected, States must
identify (1) the amount collected that
was included in loan principal; (2) the
amount expended; (3) the purposes for
which the fees were used; and (4) the
amount still remaining. The Regional
Offices and Headquarters will work
together with each State to ensure
compliance with the FY 2006
Appropriations Act and to determine
what actions are necessary where State
actions are not in conformance with the
Appropriations Act.

States must ensure that fee amounts
unused and uncollected fees (and
interest earnings thereon) included in
loans made prior to the end of FY 2006
will also be used only for eligible
CWSRF purposes and will be accounted
for separately.

E. Implementation for Fees Collected on
Loans Made After FY 2006

In the absence of future legislative
provisions to the contrary, fees included
in CWSRF loans made after September
30, 2006, are subject to the four percent
ceiling on administration costs. Fees
assessed in this manner will be deemed
reasonable provided they do not cause
the effective rate of the loan (which
includes both interest and fees) to
exceed the market rate. Fees and
earnings thereon must be used for
eligible CWSRF purposes whether held
inside or outside the fund.

States that include fees in loan
principal may need to modify their
operating agreements and other program
implementation documents pursuant to
this guidance. Each grant agreement or
operating agreement entered into after
September 30, 2006, must contain
provisions to identify the fees included
in CWSREF loans and specify the uses of
those fees consistent with this guidance.
Each grant agreement or operating
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agreement incorporated therein by
reference must also provide that, for
loans made after FY 2006, amounts paid
from the CWSRF for fund
administration will be limited to an
amount equal to four percent of
capitalization grant awards. This limit
applies to administration amounts paid
directly by the State and to amounts
disbursed from the CWSRF to a loan
recipient and repaid to the State for
payment of administration costs. The
grant agreement must also require the
State to maintain records which account
separately for fees collected and also
account for CWSRF funds used for
CWSRF administrative purposes. The
next intended use plan prepared by the
State after the effective date of this
guidance must identify the type of fees
charged on loans, the fee rate, and the
amount of fees available for future use.
Finally, the annual report must identify
the fees included in CWSREF loans, the
amount of fees collected, and their use.

II. Fees Charged on CWSRF Assistance
But Not Included as Principal in Loans

A. Applicability

This section addresses the use of fees
that are charged on CWSRF loans but
not included as principal in loans; and
discusses the application of the CWA
and the program income provisions of
EPA’s regulations at 40 CFR part 31 to
these fees. For this guidance, the term
“fees that are charged on CWSRF loans”
is meant also to include any other
CWSREF loan charges and the income
thereon. Costs of issuing bonds that are
initially paid from bond proceeds are
not restricted under this guidance even
if those costs are subsequently allocated
to the borrower and included in loan
principal.

B. Purpose

There are several purposes for this
guidance. First, this guidance clarifies
how the program income regulation at
40 CFR 31.25 applies to the CWSRF
program. Second, this guidance
establishes the parameters for uses of
certain program income where
additional flexibility is allowed under
§ 31.25. Third, this guidance establishes
the allowable uses of earnings from fees
not covered by the program income
provisions of § 31.25. This guidance is
intended to protect the long-term health
of the fund.

Many States charge fees on CWSRF
loans issued. Most of these fees are used
for supplementing CWSRF moneys
available to pay administration costs.
However, there has been a wide
spectrum of use beside fund
administration; some related to water-

quality purposes and others not related
even to environmental purposes.
Further, the States and EPA recognize
that there is often a direct trade off
between the interest rate charged on
loans and the fee rate charged on loans.
In general, there is a limit to the amount
States can charge borrowers before they
turn elsewhere for financing. When the
fee rate goes up, the interest rate must
go down in order to keep the loan
affordable and competitive. While loan
interest earnings add to the assets of the
program, fees are often held outside the
fund and used for ancillary purposes.
Unlike loan interest earnings, therefore,
fees do not add to the assets available
to the program or support its growth.
The practice of lowering the interest rate
on a loan in order to charge a fee
reduces the future funding capacity of
the program when the fee is not used
directly for program purposes.

C. Program Income

1. Definition of Program Income

Program income is defined at 40 CFR
31.25(b) as “‘gross income received by
the grantee or subgrantee directly
generated by a grant supported activity,
or earned only as a result of the grant
agreement during the grant period.”
Fees collected or loan charges in
addition to principal and interest that
are not deposited as loan repayments
are “income received by the grantee
* * * directly generated by a grant
supported activity”. The State is
receiving income as a result of an
activity that is established and operated
with the support of a Federal
capitalization grant.

According to part 31, income
“directly generated by a grant supported
activity” is considered program income.
Under the CWSRF program, grant
supported activities are those activities
funded in an amount equal to the dollar
amount of the Federal capitalization
grant, i.e., funds directly made available
by the capitalization grant. Income
earned from fees charged on CWSRF
loans made from funds directly made
available by the capitalization grant is
program income and subject to the
requirements of the general grant
regulations.

The regulations make a distinction
between program income earned during
the grant period and program income
earned after the grant period. “During
the grant period” is defined as “the time
between the effective date of the award
and the ending date of the award
reflected in the final financial report”
[40 CFR 31.25(b)]. For the CWSRF
program, the “ending date of the award”
is the date reported in the final

Financial Status Report (FSR) as the end
of the period covered by that FSR. Once
a State has submitted a final FSR for a
particular capitalization grant, fees
collected after the end of the period
covered by that FSR from loans awarded
with that capitalization grant are
considered to be earned after the grant
period.

Section 31.25 further illustrates what
is, and what is not, program income.
Program income is described as “fees for
services performed” [40 CFR 31.25(a)],
but it does not include “(T)axes, special
assessments, levies, fines, and other
such (governmental) revenues * * * §”
[40 CFR 31.25(d)]. The “government
revenues’’ exception was intended to
exclude from the program income rules
those revenues collected under the
general taxing power of the government
grant recipient. The fees collected in the
CWSRF program are income for services
performed, similar to fees charged by
banks on private loans.

States and EPA will negotiate specific
options for calculating the amount of
program income earned. It is important
that States are able to account for
program income and the amount of fees
collected that are not program income as
outlined below. Following are three
examples that might serve as models in
determining the amount of program
income earned. Each method could be
further refined to account for income
earned during the grant period and
amounts earned after the grant period:

(1) Program income may be calculated
on a project-by-project basis by
identifying those projects funded with
capitalization grants and determining
the amount of fees collected from these
projects.

(2) Program income may be calculated
based on the amount of capitalization
grants awarded by multiplying the
amount of capitalization grants by the
fee rate charged.

(3) Program income may be calculated
by pro-rating the total fees collected
between the Federal loan assistance and
the non-Federal loan assistance
provided. The calculation for program
income would be to multiply total fees
collected by the ratio of capitalization
grants to total loan assistance provided.
The remaining fees would not be
considered program income.

2. Allowable Uses of Program Income

Pursuant to 40 CFR 31.25(g)(1)
program income must be used to
“reduce the Federal agency and grantee
contributions rather than to increase the
funds committed to the project”” unless
used for one or both of the following
alternatives as provided by the grant
agreement:
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(1) “added to the funds committed to the
grant agreement by the Federal agency and
the grantee * * * [and] be used for the
purposes and under the conditions of the
grant agreement” [40 CFR 31.25(g)(2)] or

(2) “used to meet the cost sharing or
matching requirement of the grant
agreement” [40 CFR 31.25(g)(3)].

Pursuant to section 603(d) of the
CWA, the permissible uses of the
CWSREF are loans, certain refinancings,
guarantees of and purchasing insurance
for certain local financings, as a source
of revenue or security for repayment of
CWSRF bonds, to guarantee loans of
sub-state revolving funds, to earn
interest, and for costs of administering
the CWSRF. These activities must be
undertaken for eligible purposes: “for
providing assistance (1) for construction
of treatment works (as defined in
section 212 of this Act) which are
publicly owned, (2) for implementing a
management program under section
319, and (3) for developing and
implementing a conservation and
management plan under section 320.”
[CWA section 601(a)]. Therefore, under
the CWSRF, the alternative uses of
program income are for these purposes
and to provide the required State match.
If program income earnings are held
outside the CWSREF, their use for
administration costs is not counted
against the CWA'’s four percent ceiling
on administration costs.

EPA has the express authority to limit
the use of program income earned after
the grant period [40 CFR 31.25(h)]:

“There are no Federal requirements
governing the disposition of program income
earned after the end of the award period (i.e.,
until the ending date of the final financial
report* * *), unless the terms of the
agreement or the Federal agency regulations
provide otherwise.”

EPA guidance will allow program
income earned after the grant period to
be used for a broad range of water
quality-related purposes. This guidance
requires the inclusion of a grant
condition in all capitalization grants
awarded or a provision in the operating
agreement after the effective date of this
guidance so that in addition to the
purposes allowed for program income
earned during the grant period, amounts
collected after the grant period may be
used for various water quality activities.
Such activities include, but are not
limited to: Water quality monitoring;
developing total maximum daily loads
(TMDLs); permits under the National
Pollutant Discharge Elimination System
(NPDES) program; unified watershed
plans; water quality restoration plans;
source water assessments; wastewater
treatment operator training programs
[CWA section 104(g)(1)]; grants and

loans for planning, designing, and
building water quality projects; and
management of other State financial
assistance programs for water quality-
related purposes. States may also use
program income earned after the grant
period for the combined financial
administration of the CWSRF and
DWSRF Funds where the programs are
administered by the same State agency.

D. Fees Other Than Program Income
That Are Not Included as Principal in
Loans

Fees collected, that are not included
as principal in loans, from activities
financed with CWSRF funds other than
those directly made available by the
capitalization grant are not program
income. Under section 602(a) of the
CWA, EPA may include conditions in
grant agreements in addition to those
required to be included by Title VI of
the CWA. In keeping with the Agency’s
mission, EPA has determined that water
quality activities should be the
beneficiary of any funds generated by
the CWSRF program. EPA will treat
funds deriving from CWSREF fees that
are not program income the same as
moneys from program income earned
after the grant period, both types of
funds being eligible for use in water
quality activities. States may also use
these fees for the combined financial
administration of the CWSRF and
DWSRF Funds where the programs are
administered by the same State agency.

Further, interest earnings on program
income collected during or after the
grant period and interest earnings on
other fees that are not program income
under this section must be used only for
water quality activities or for the
combined financial administration of
the CWSRF and DWSRF Funds where
the programs are administered by the
same State agency.

E. Implementation of Guidance

Each grant agreement (or operating
agreement, if the operating agreement is
incorporated by reference into the grant
agreement) must contain a provision
that allows the use of program income
earned during the grant period for the
specific purposes identified in 40 CFR
31.25(g)(2) and (3). Failure to specify the
permitted uses of program income in the
grant agreement or operating agreement,
will cause such earnings to be deducted
from the grant amount pursuant to
§31.25(g)(1). The grant agreement or
operating agreement should also state
that if program income is deposited into
an account outside the fund, it may be
used to supplement fund administration
costs above the CWA’s four percent
ceiling on administration costs.

All grant agreements or operating
agreements subsequent to the effective
date of this guidance must contain a
provision that identifies the ways in
which the State will use program
income collected after the grant period
or other fees collected that are not
considered program income. The uses
specified must be consistent with this
guidance. Fees collected from any loans
awarded after the grant agreement or
operating agreement become effective
must be used only for the specified
purposes.

The grant agreement must also require
the State to maintain records which
account separately for fees collected and
specify how those amounts were used.
States must account separately for
program income earned during the grant
period, program income earned after the
grant period, and amounts collected that
are not program income under this
section if the uses of these amounts is
different. Conversely, if the State is
using all fees collected only for the
purposes prescribed for program income
earned during the grant period, then it
need not account separately for the
different types of fees collected.
Similarly, if the State is using program
income earned after the grant period
and non-program income only for
purposes related to water quality, it
need not account separately for these
types of fees collected. For example, if
the State is using all fees collected for
the cost of administering the CWSRF,
the State need only report the total
amount of fees collected and used for
this purpose. If the State is using
program income earned during the grant
period for CWSRF administration and is
using all other fees for water quality
purposes, the State need only report the
amount of fees collected and used for
each of these two purposes. If fees
collected are deposited in the CWSRF
then their use is limited to those
purposes identified in Title VI of the
CWA. Further, the use of such fees for
administering the fund would be subject
to the CWA’s four percent ceiling on
administration costs. Fees collected that
the State intends to use as State match
must be so designated before being
deposited in the CWSREF.

The next intended use plan prepared
by the State after the effective date of
this guidance must identify all types of
fees charged on loans, including the fee
rate, and the amount of fees available.
The State’s annual report (submitted
under section 606(d) of the CWA) must
identify the types of fees charged on
loans, the amount of fees collected, and
how those amounts were used. Several
examples of how to measure program



61044

Federal Register/Vol. 70, No. 202/ Thursday, October 20, 2005/Rules and Regulations

income are provided above under
Definition of Program Income.

States must ensure that the future use
of program income collected during the
grant period but not yet used is in
accordance with the Agency’s
regulations and this guidance. EPA will
work with States individually to
determine what actions are necessary to
address situations where fee amounts
were used inconsistently with the
applicability of the program income
regulations to the CWSRF program.

F. Records Retention

CWSREF programs also must comply
with requirements of 40 CFR 31.42(c)(3)
pertaining to the retention of records for
program income earned after the grant
period. According to the regulation,
“the retention period for the records
pertaining to the earning of the income
starts from the end of the grantee’s fiscal
year in which the income is earned.”
The length of the retention period is
ordinarily three years, as set forth in

§31.42(b).

[FR Doc. 05-21014 Filed 10-19-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[R01-OAR-2005-MA-0003; FRL-7986-6]

Approval and Promulgation of State
Plans For Designated Facilities and
Pollutants: Massachusetts; Negative
Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the Sections
111(d) and 129 negative declaration
submitted by the Massachusetts
Department of Environmental Protection
(MADEP) on August 23, 2005. This
negative declaration adequately certifies
that there are no existing commercial
and industrial solid waste incineration
units (CISWIs) located within the
boundaries of the Commonwealth of
Massachusetts. EPA publishes
regulations under Sections 111(d) and
129 of the Clean Air Act requiring states
to submit control plans to EPA. These
state control plans show how states
intend to control the emissions of
designated pollutants from designated
facilities e.g., CISWIs). The
Commonwealth of Massachusetts
submitted this negative declaration in
lieu of a state control plan.

DATES: This direct final rule is effective
on December 19, 2005, without further

notice unless EPA receives significant
adverse comment by November 21,
2005. If EPA receives adverse comment,
we will publish a timely withdrawal of
the direct final rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number RO1-OAR—
2005-MA-0003 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

C. E-mail: brown.dan@epa.gov

D. Fax: (617) 918—0048

E. Mail: “RME ID Number RO1-OAR—
2005-MA-0003”, Daniel Brown, Chief,
Air Permits, Toxics & Indoor Programs
Unit, Office of Ecosystem Protection,
U.S. EPA, One Congress Street, Suite
1100 (CAP), Boston, Massachusetts
02114-2023.

F. Hand Delivery or Courier. Deliver
your comments to: Daniel Brown, Chief,
Air Permits, Toxics & Indoor Programs
Unit, Office of Ecosystem Protection,
U.S. EPA, One Congress Street, Suite
1100 (CAP), Boston, Massachusetts
02114—2023. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
Number R01-OAR-2005-MA—-0003.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through Regional Material in
EDocket (RME), regulations.gov, or e-
mail. The EPA RME website and the
federal regulations.gov website are
“anonymous access’’ systems, which

means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section below to
schedule your review. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: ]ohn
J. Courcier, Office of Ecosystem
Protection (CAP), EPA-New England,
Region 1, Boston, Massachusetts 02203,
telephone number (617) 918-1659, fax
number (617) 918—0659, e-mail
courcier.john@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What action is EPA taking today?

II. What is the origin of the requirements?

III. When did the requirements first become
known?

IV. When did Massachusetts submit its
negative declaration?

V. Statutory and Executive Order Reviews
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I. What action is EPA taking today?

EPA is approving the negative
declaration of air emissions from CISWI
units submitted by the Commonwealth
of Massachusetts.

EPA is publishing this negative
declaration without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register, EPA is
publishing a separate document that
will serve as the proposal to approve
this negative declaration should
relevant adverse comments be filed. If
EPA receives no significant adverse
comment by November 21, 2005, this
action will be effective December 19,
2005.

If EPA receives significant adverse
comments by the above date, we will
withdraw this action before the effective
date by publishing a subsequent
document in the Federal Register that
will withdraw this final action. EPA
will address all public comments
received in a subsequent final rule
based on the parallel proposed rule
published in today’s Federal Register.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If EPA
receives no comments, this action will
be effective December 19, 2005.

II. What is the origin of the
requirements?

Under Section 111(d) of the Clean Air
Act, EPA published regulations at 40
CFR Part 60, Subpart B which require
states to submit plans to control
emissions of designated pollutants from
designated facilities. In the event that a
state does not have a particular
designated facility located within its
boundaries, EPA requires that a negative
declaration be submitted in lieu of a
control plan.

III. When did the requirements first
become known?

On November 30, 1999, EPA proposed
emission guidelines for CISWI units.
This action enabled EPA to list CISWI
units as designated facilities. By
proposing these guidelines, EPA
specified particulate matter, opacity,
sulfur dioxide, hydrogen chloride,
oxides of nitrogen, carbon monoxide,
lead, cadmium, mercury, and dioxins/
furans as designated pollutants. These
guidelines were published in final form
on December 1, 2000 (65 FR 75338) and
codified at 40 CFR part 60, subpart
DDDD.

IV. When did Massachusetts submit its
negative declaration?

On August 23, 2005, the
Massachusetts Department of
Environmental Protection (MADEP)
submitted a letter certifying that there
are no existing CISWI units subject to 40
CFR Part 60, Subpart B. Section 111(d)
and 40 CFR 62.06 provide that when no
such designated facilities exist within a
state’s boundaries, the affected state
may submit a letter of “negative
declaration” instead of a control plan.
EPA is publishing this negative
declaration at 40 CFR 62.5475.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a

federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing section 111(d)
submissions, EPA’s role is to approve
state plans, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state plan submission for failure to use
VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews
a state plan submission, to use VCS in
place of a state plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 19,
2005. Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
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review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Sulfur oxides, Waste
treatment and disposal.

Dated: October 13, 2005.
Robert W. Varney,
Regional Administrator, EPA New England.

m 40 CFR part 62 is amended as follows:

PART 62—[AMENDED]

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart W—Massachusetts

m 2. Subpart W is amended by adding a
new §62.5475 and a new undesignated
center heading to read as follows:

Air Emissions From Existing
Commercial and Industrial Solid Waste
Incineration Units

§62.5475 Identification of Plan—negative
declaration.

On August 23, 2005, the
Massachusetts Department of
Environmental Protection submitted a
letter certifying that there are no
existing commercial and industrial solid
waste incineration units in the State
subject to the emission guidelines under
part 60, subpart DDDD of this chapter.

[FR Doc. 05-20985 Filed 10-19-05; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 301-10

[FTR Amendment 2005-05; FTR Case 2005—
303]

RIN 3090-AI13

Federal Travel Regulation;
Transportation Expenses;
Government-Furnished Automobiles
(GFA)

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the

Federal Travel Regulation (FTR) by
revising the mileage reimbursement rate
reflecting costs of operating a
Government-furnished automobile
(GFA), and revising the table on how to
determine distance measurements for
travel. It also clarifies that, if
determined to be advantageous to the
Government, the employee may be
reimbursed for mileage between the
residence and office to a common
carrier terminal, or from the residence
directly to a common carrier terminal
when on official travel requiring an
overnight stay. An explanation of these
changes is addressed in the
“Supplementary Information” below.
The FTR and any corresponding
documents may be accessed at GSA’s
website at http://www.gsa.gov/ftr.

DATES: Effective Date: October 20, 2005.

Applicability Date: FTR Part 301-10,
§301-10.310, as amended by this rule,
is applicable for all travel performed on
and after February 4, 2005.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat (VIR), Room
4035, GS Building, Washington, DC,
20405, (202) 208-7312, for information
pertaining to status or publication
schedules. For clarification of content,
contact Ms. Umeki Gray Thorne, Office
of Governmentwide Policy, Travel
Management Policy, at (202) 208-7636.
Please cite FTR Amendment 2005-05,
FTR case 2005-303.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends the Federal
Travel Regulation (FTR) as follows:

e Revises the table in § 301-10.302.

¢ Revises the section heading in
§301-10.306 to clarify that an employee
may be reimbursed for use of a privately
owned vehicle for round-trip travel
between the residence and office to a
common carrier terminal, or from a
residence directly to a common carrier
terminal on travel requiring an
overnight stay.

e Revises § 301-10.310, by increasing
the current reimbursement rate of
$0.270 per mile (when a GFA is
available to an employee) to $0.285 per
mile, and increasing the reimbursement
rate of $0.105 per mile (when a GFA is
assigned directly to an employee) to
$0.125. In consultation with the GSA
Fleet, these rates are based on updated
data reflecting agency costs to operate a
GFA.

B. Executive Order 12866

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and

Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment; therefore, the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., does not apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FTR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Part 301-10

Government employees, Travel and
transportation expenses.

Dated: May 27, 2005.
Stephen A. Perry,
Administrator of General Services.

m For the reasons set forth in the
preamble, under 5 U.S.C. 5701-5709,
GSA amends 41 CFR part 301-10 as set
forth below:

PART 301-10—TRANSPORTATION
EXPENSES

m 1. The authority citation for 41 CFR
part 301-10 is revised to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
49 U.S.C. 40118, Office of Management and
Budget Gircular No. A-126, “Improving the
Management and Use of Government
Aircraft.” Revised May 22, 1992.

§301-10.302 [Amended]

m 2. Amend § 301-10.302—

a. In the table, in the second column,
in the first entry under the heading
“The distance between your origin and
destination is”, by revising the first
entry to read ‘“As shown in paper or
electronic standard highway mileage
guides, or the actual miles driven as
determined from odometer readings.”;
and

b. In the table, in the second column,
in the second entry under the heading
“The distance between your origin and
destination is”, by revising the first
sentence to read “As determined from
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charts issued by the Federal Aviation
Administration (FAA).”

m 3. Amend § 301-10.306 by revising
the section heading to read as follows:

§301-10.306 What will | be reimbursed if
authorized to use a POV instead of a taxi
between my residence and office to a
common carrier terminal, or from my
residence directly to a common carrier
terminal on travel requiring an overnight
stay?

§301-10.310 [Amended]

m 4. Amend § 301-10.310 in paragraph
(a) by removing “vehicle”” and “27.0
cents” and adding “automobile” and
“28.5 cents” in its place, respectively;
and by removing from paragraph (b)
“10.5 cents”” and adding “12.5 cents” in
its place.

[FR Doc. 05-20216 Filed 10-19-05; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

42 CFR Part 73

Possession, Use, and Transfer of
Select Agents and Toxins—
Reconstructed Replication Competent
Forms of the 1918 Pandemic Influenza
Virus Containing Any Portion of the
Coding Regions of All Eight Gene
Segments

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Interim final rule.

SUMMARY: We are adding reconstructed
replication competent forms of the 1918
pandemic influenza virus containing
any portion of the coding regions of all
eight gene segments to the list of HHS
select agents and toxins. We are taking
this action for several reasons. First the
pandemic influenza virus of 1918-19
killed up to 50 million people
worldwide, including an estimated
675,000 deaths in the United States.
Also, the complete coding sequence for
the 1918 pandemic influenza A H1N1
virus was recently identified, which
will make it possible for those with
knowledge of reverse genetics to
reconstruct this virus. In addition, the
first published study on a reconstructed
1918 pandemic influenza virus
demonstrated the high virulence of this
virus in cell culture, embryonated eggs,
and in mice relative to other human
influenza viruses. Therefore, we have
determined that the reconstructed

replication competent forms of the 1918
pandemic influenza virus containing
any portion of the coding regions of all
eight gene segments have the potential
to pose a severe threat to public health
and safety.

DATES: The interim final rule is effective
on October 20, 2005. Written comments
must be submitted on or before
December 19, 2005.

ADDRESSES: Comments on the change to
the list of HHS select agents and toxins
should be marked “Comments on the
reconstructed replication competent
forms of the 1918 pandemic influenza
virus containing any portion of the
coding regions of all eight gene
segments” and mailed to: Centers for
Disease Control and Prevention,
Division of Select Agents and Toxins,
1600 Clifton Rd., MS E-79, Atlanta, GA
30333. Comments may be e-mailed to:
SAPcomments@cdc.gov.

FOR FURTHER INFORMATION CONTACT:
Mark Hemphill, Chief of Policy,
Division of Select Agents and Toxins,
Centers for Disease Control and
Prevention, 1600 Clifton Rd., MS E-79,
Atlanta, GA 30333. Telephone: (404)
498-2255.

SUPPLEMENTARY INFORMATION: The
complete coding sequence for the 1918
pandemic influenza A H1N1 virus has
been recently identified (Taubenberger
et al., 2005, Nature, vol. 437, pp. 889—
893). Scientists from the Centers for
Disease Control and Prevention together
with collaborators at Mount Sinai
School of Medicine, NY, Armed Forces
Institute of Pathology, MD, and
Southeast Poultry Research Laboratory,
U.S. Department of Agriculture, GA,
reconstructed the 1918 pandemic
influenza virus by using reverse genetics
to study the properties associated with
its extraordinary virulence (Tumpey et
al., Characterization of the
Reconstructed 1918 Spanish Influenza
Pandemic Virus, Science 2005 310: 77—
80). With the publication of the
complete coding sequence, it will be
possible for other scientists with
knowledge of reverse genetics
technology to reconstruct the 1918
pandemic influenza virus at other
institutions.

The pandemic influenza virus of
1918-19 killed up to 50 million people
worldwide, including an estimated
675,000 deaths in the United States. The
1918 pandemic influenza virus’ (H1N1)
most striking feature was the unusually
high death rate among healthy adults
aged 15 to 34 years. The question of
whether the reconstructed 1918
pandemic influenza virus should be
regulated as a select agent was
considered by the Intragovernmental

Select Agents and Toxins Technical
Advisory Committee (ISATTAC). The
criteria used by the ISATTAC for
reviewing the reconstructed 1918
pandemic influenza virus for inclusion
on the select agent list were: degree of
pathogenicity, communicability, ease of
dissemination, route of exposure,
environmental stability, ease of
production, ability to genetically
manipulate or alter, long-term health
effects, acute morbidity, acute mortality,
available treatment, status of immunity,
vulnerability of special populations, and
the burden or impact on the health care
system. Based on these criteria, the
ISATTAC determined that the
reconstructed 1918 pandemic influenza
virus could pose an immediate severe
threat to public health and safety if it is
not safely and securely maintained.
Further, the ISATTAC noted that the
biological and molecular properties that
enabled the 1918 pandemic influenza
virus to cause such widespread illness
and death are not completely
understood and that it is not known
how virulent the reconstructed virus
would be in the population today. In
making its determination, the ISATTAC
considered both the historical data
regarding the original 1918 pandemic
influenza virus and data from current in
vitro and in vivo animal studies. The
apparent virulence of this virus,
together with the fact that the level of
immunity in the general population and
the ability of the virus to readily
transmit among persons are unknown at
this time, makes it prudent to
immediately regulate this virus as a
select agent. Although studies with this
virus can lead to significant public
health benefits for understanding
pandemic influenza, improved
diagnostics, and the development of
more effective countermeasures, there
are also potential risks of the misuse of
this agent for purposes of bioterrorism
as well as accidental release. Thus, if
misused, the 1918 pandemic influenza
virus may pose a biological threat to
public health and/or national security.

The Public Health Security and
Bioterrorism Preparedness and
Response Act of 2002 (the Bioterrorism
Act) requires the regulation of each
biological agent that has the potential to
pose a severe threat to public health and
safety. Congress recognized that a delay
in the regulation of such biological
agents was contrary to the public
interest by requiring in the Bioterrorism
Act that the initial Select Agent
regulations be promulgated as an
interim final rule. Therefore, the
Secretary has determined that prior
notice and opportunity for public
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comment are contrary to the public
interest and there is good cause under
5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments that
will be made to the rule as a result of
the comments. In addition to seeking
comments on the addition of this agent
to the HHS list of select agents and
toxins, we are also seeking comments on
the regulation of reconstructed viruses
that contain less than all eight gene
segments from the 1918 pandemic
influenza virus and if there are certain
experiments with such constructs or
with the fully reconstructed 1918
pandemic influenza virus that should be
added to the “Restricted experiments”
provisions of the regulation.

An entity must apply to the CDC
Division of Select Agents and Toxins to
possess, use, or transfer reconstructed
replication competent forms of the 1918
pandemic influenza virus containing
any portion of the coding regions of all
eight gene segments. The CDC Division
of Select Agents and Toxins will review
the entity’s biosafety plan to ensure that
it provides a comprehensive risk
assessment of the proposed research and
adequately ensures appropriate
biosafety measures. The CDC Division of
Select Agents and Toxins will conduct
a biosafety review of proposed
experiments with the reconstructed
1918 pandemic influenza virus on a
case-by-case basis. The “Interim CDC—
NIH Recommendation for Raising the
Biosafety Level for Laboratory Work
Involving Noncontemporary Human
Influenza Viruses” excerpted from the
draft CDC/NIH Biosafety in
Microbiological and Biomedical
Laboratories, 5th edition will be used as
the minimum containment for such
experiments. However, in some cases
supplemental biosafety measures may
be deemed appropriate after review of
the proposed experiments.

The case-by-case review by CDC’s
Division of Select Agents and Toxins
will continue until further data are
available that may result in changes to
biosafety guidelines for work with the
reconstructed 1918 pandemic influenza
virus. Until such revised guidelines are
available, entities should refer to the
“Interim CDC-NIH Recommendation for
Raising the Biosafety Level for
Laboratory Work Involving
Noncontemporary Human Influenza

Viruses.” In accordance with these
interim guidelines, work with such
viruses should proceed with extreme
caution and the viruses should be
handled, at a minimum, under high-
containment (Biosafety Level 3-
enhanced) laboratory conditions.
Enhancements should include the use of
powered air purifying respirators,
change-of-clothing and shower-out
requirements, use of HEPA filtration for
treatment of exhaust air, and a stringent
medical surveillance and response plan.
In addition to these currently published
interim guidelines, annual vaccination
with the currently licensed influenza
vaccine is strongly recommended and
antiviral prophylaxis should be
available for individuals working with
reconstructed replication competent
forms of the 1918 pandemic influenza
virus containing any portion of the
coding regions of all eight gene
segments.

The addition of the 1918 pandemic
influenza virus to the HHS select agents
and toxins list is effective immediately.
Entities that intend to possess, use, or
transfer this agent will be required to
either register in accordance with 42
CFR part 73, or amend their current
registration in accordance with
§73.7(h).

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this interim
final rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0920-0576.

Please send written comments on the
new information collection contained in
this interim final rule to Seleda
Perryman, CDC Assistant Reports
Clearance Officer, 1600 Clifton Road,
MS-D74, Atlanta, GA 30333. Copies of
this information collection may be
obtained from Seleda Perryman, CDC
Assistant Reports Clearance Officer, at
(404) 639-4794 or via e-mail to
omb@cdc.gov.

We expect that the entities who will
register for possession, use, or transfer
of reconstructed replication competent
forms of the 1918 pandemic influenza
virus containing any portion of the
coding regions of all eight gene
segments will already be registered with
the Select Agent Program. This interim
final rule will require such an entity to
amend its registration with the Select
Agent Program using relevant portions
of APHIS/CDC Form 1 (Application for
Laboratory Registration for Possessing,
Use, and Transfer of Select Agents and

Toxins). Estimated time to amend this
form is 45 minutes for one select agent.
Additionally, any registered entity that
wishes to transfer reconstructed
replication competent forms of the 1918
pandemic influenza virus containing
any portion of the coding regions of all
eight gene segments will be required to
submit information using APHIS/CDC
Form 2 (Report of Transfer of Select
Agent and Toxins). Estimated average
time to complete this form is 1 hour, 30
minutes. We estimate that only one to
five registered entities may add or
transfer reconstructed replication
competent forms of the 1918 pandemic
influenza virus containing any portion
of the coding regions of all eight gene
segments to their registration. Therefore,
we calculate that there is no increase in
the number of respondents, the total
number of responses may increase by 9,
and the total burden hours may increase
to 9 hours and 45 minutes.

Executive Order 12866 and Regulatory
Flexibility Act

This interim final rule has been
determined to be significant for the
purposes of Executive Order 12866 and
has been reviewed by the Office of
Management and Budget.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
have a significant economic impact on
a substantial number of small entities or
publish a final regulatory flexibility
analysis.

Unfunded Mandates

The Unfunded Mandates Reform Act
at 2 U.S.C. 1532 requires that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector of
$100 million or more in any given year.
This interim final rule is not expected
to result in any one-year expenditure
that would exceed $100 million.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Would preempt
all State and local laws and regulations
that are inconsistent with this rule; (2)
would have no retroactive effect; and (3)
would not require administrative
proceedings before parties may file suit
in court challenging this rule.
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Executive Order 13132

This rule has been reviewed under
Executive Order 13132, Federalism.
This regulation will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
federalism summary impact statement.

List of Subjects in 42 CFR Part 73

Biologics, Incorporation by reference,
Packaging and containers, Penalties,
Reporting and Recordkeeping
requirements, Transportation.

Dated: October 7, 2005.
Michael O. Leavitt,
Secretary.

m For the reasons stated in the preamble,
we are amending 42 CFR part 73 as
follows:

PART 73—SELECT AGENTS AND
TOXINS

m 1. The authority citation for part 73
continues to read as follows:

Authority: 42 U.S.C. 262a; sections 201—
204, 221 and 231 of Title II of Public Law No.
107-188, 116 Stat. 637 (42 U.S.C. 262a).

m 2. Amend paragraph (b) of § 73.3 by
adding the following entry in
alphabetical order to read as follows:

§73.3 HHS select agents and toxins.

* * * * *

(b) * *x %

Reconstructed replication competent
forms of the 1918 pandemic influenza
virus containing any portion of the
coding regions of all eight gene

segments.
* * * * *

[FR Doc. 05—-20946 Filed 10-17-05; 12:02
pm]
BILLING CODE 4160-17-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 22, 24, 27 and 90
[WT Docket No. 03—264; FCC 05-144]

Amendment of Various Rules Affecting
Wireless Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(“Commission’’) streamlines and
harmonizes licensing provisions in the
wireless radio services (WRS) that were
identified in part during the
Commission’s 2000 and 2002 biennial
regulatory reviews. The Commission
concludes that streamlining and
harmonizing these rules will clarify
spectrum rights and obligations for
affected licensees and support recent
efforts to maximize the public benefits
derived from the use of the radio
spectrum. Among other matters, the
Commission retains the references to
ERP and EIRP in its rules, eliminates the
transmitter-specific posting requirement
of part 22 licensees, conforms the
Emission Mask G to a modulation-
independent mask that places no
limitation on the spectral power density
profile within the maximum authorized
bandwidth, eliminates a rule which
required the filing of certain outdated
supplemental information, and
eliminates certain transmitter output
power limits rules. Further, in this
document, the Commission eliminates
many filing and data reporting
requirements, some output power
limits, and seeks comment on whether
the Commission should increase other
power limits.

DATES: Effective December 19, 2005.
FOR FURTHER INFORMATION CONTACT:
Wilbert E. Nixon, Jr. and/or B.C. “Jay”
Jackson, Jr. of the Mobility Division,
Wireless Telecommunications Bureau,
at 202—418-0620 or via e-mail at
Wilbert.Nixon@fcc.gov and/or
Jay.Jackson@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order portion (Report and Order) of
the Commission’s Report and Order and
Further Notice of Proposed Rulemaking,
FCC 05-144, in WT Docket Nos. 03—-264,
adopted July 22, 2005, and released
August 9, 2005. The Further Notice of
Proposed Rulemaking portion (FNPRM)
of the document is summarized
elsewhere in this publication. The full
text of the document is available for
public inspection and copying during
regular business hours at the FCC
Reference Information Center, 445 12th
St., SW., Room CY-A257, Washington,
DC 20554. The complete text may be
purchased from the Commission’s
duplicating contractor: Best Copy &
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC,
20554, telephone 800-378-3160,
facsimile 202—-488-5563, or via e-mail at
fcc@bepiweb.com. The full text may also
be downloaded at: http://www.fcc.gov.
Alternative formats are available to

persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365 or at
Brian.Millin@fcc.gov.

Paperwork Reduction Act of 1995
Analysis

This document contains modified
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
comment on the information collection
requirements contained in this R&O as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due December
19, 2005. In addition, the Commission
notes that pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), we previously sought
specific comment on how the
Commission might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

Synopsis of the Report and Order
I. Introduction

1. On January 7, 2004, the
Commission released a Notice of
Proposed Rulemaking, (NPRM)
published at 69 FR 8132, February 23,
2004, which commenced a proceeding
to streamline and harmonize licensing
provisions in the wireless radio services
(WRS) that were identified in part
during the Commission’s 2000 and 2002
biennial regulatory reviews pursuant to
section 11 of the Communications Act
of 1934, as amended (“Communications
Act” or “Act”) (47 U.S.C. 161). The
Commission proposed various
amendments to parts 1, 22, 24, 27, and
90 of the rules to modify or eliminate
provisions that treat licensees
differently and/or have become
outdated as a result of technological
change, supervening changes to related
Commission rules, and/or increased
competition within WRS. We believe
streamlining and harmonizing these
rules will clarify spectrum rights and
obligations and optimize flexibility for
WRS licensees, fulfill our mandate
under Section 11 of the
Communications Act, and support
efforts to maximize the public benefits
derived from the use of the radio
spectrum. Accordingly, in this Report
and Order, we:

e Modify our rules to classify a
deletion of a frequency and/or
transmitter site from a multi-site
authorization under part 90 as a minor
modification.
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¢ Retain the references to ERP and
EIRP in our rules.

¢ Eliminate the transmitter-specific
posting requirement of Part 22 licensees.

¢ Eliminate part 24 transmitter output
power limits.

¢ Retain the frequency coordination
requirement for incumbent licensees
operating on 800 MHz General Category
frequencies and for site-based 800 MHz
General Category applications filed after
800 MHz rebanding.

¢ Conform the Emission Mask G to a
modulation-independent mask that
places no limitation on the spectral
power density profile within the
maximum authorized bandwidth.

e Eliminate § 90.607(a) of our rules
requiring the filing of certain outdated
supplemental information.

e Eliminate the loading requirement
and references to the “waiting list” in
§90.631(d) of our rules, and eliminate
§90.631(i) which is no longer necessary
because the 900 MHz specialized mobile
radio (SMR) renewal period it references
has long passed.

e Modify §90.635 of our rules to
remove the distinction between urban
and suburban sites when setting the
maximum power and antenna heights
limits for conventional 800 MHz and
900 MHz systems. Eliminate the power
limitations on systems with operational
radii of less than 32 kilometers.

e Eliminate § 90.653 of our rules
which specifies no limitation on the
number of system authorizations to
operate within a given geographic area
as redundant.

e Eliminate §90.658 of our rules
which provides that site-based licensees
of trunked SMR systems must provide
loading data in order to either acquire
additional channels or renew their
authorizations.

e Modify §90.693 of our rules to
eliminate the necessity of incumbent
800 MHz SMR licensees filing
notifications of minor modifications in
certain circumstances.

e Eliminate § 90.737 of our rules
which requires the filing of
supplemental progress reports for 220
MHz Phase I licensees.

II. Background

2. In the 2000 Biennial Review Report
(16 FCC Rcd 1207 (2001)) and 2002
Biennial Review Report (18 FCC Red
4726 (2003)), the Commission supported
proposals to streamline, harmonize, and
update a number of regulations after
reviewing various WRS rule parts
pursuant to section 11 of the Act.
Section 11 of the Act requires the
Commission to review biennially its
regulations that are applicable to
providers of telecommunications service

in order to determine whether any rule
is “no longer necessary in the public
interest as the result of meaningful
economic competition.” Following such
reviews, the Commission is required to
modify or repeal any such regulations
that are no longer in the public interest.
Since the release of the biennial review
reports, the Commission has considered
modifying or repealing certain
regulations by issuing notices of
proposed rulemakings as appropriate.
The NPRM addressed additional
proposals, identified in the 2000 and/or
2002 biennial review reports, to
streamline and harmonize WRS rules
that may no longer be necessary in the
public interest pursuant to section 11 of
the Act.

3. To a great extent, technological
changes and/or successive changes to
various Commission licensing rules
have made it appropriate to review
whether many of these rules are
obsolete and no longer in the public
interest. Accordingly, the NPRM sought
comment on streamlining and
harmonizing these rules if they no
longer serve the public interest in their
current form notwithstanding any
findings regarding the level of
competition among existing services. In
its 2002 Biennial Review Report, the
Commission clarified the scope and
standard of review for future
proceedings conducted pursuant to
section 11. In so doing, the Commission
acknowledged that it has broad
discretion to review the continued need
for any rule even in the absence of a
congressional mandate such as section
11. Accordingly, the NPRM sought
comment pursuant to the Commission’s
broad authority to consider any
proposed modifications to, or
elimination of, these existing rules
under the Commission’s general public
interest standard. The Commission also
provided notice of, and invited the
public to review, various administrative
corrections that it intended to make at
the conclusion of this proceeding to
update and/or clarify certain WRS rules.
Although it was not necessary pursuant
to the Administrative Procedure Act to
seek comment on all of the proposed
rule changes in the NPRM, the
Commission did so to facilitate
administrative efficiency. Thirteen
parties filed comments. Six parties filed
reply comments.

III. Discussion

A. Classification of Part 90 Frequency
and/or Transmitter Site Deletions as
Minor Modifications Under Part 1

4. Background. Section 1.929(c)(4) of
the Commission’s rules requires that

certain requests for modification to a
site-specific part 90 authorization,
including changes to the frequencies or
locations of base stations, are
considered major modifications to the
license which require prior Commission
approval. Pursuant to § 90.135(b) of the
rules, a site-specific Part 90 licensee that
makes a modification request listed in

§ 1.929(c)(4) must submit its request to
the applicable frequency coordinator,
unless the request falls within one of the
specific exemptions listed in §90.175 of
the rules.

5. The Commission tentatively
concluded that a request to delete a
frequency or a site from a multi-site
authorization under part 90 should be
considered a minor modification that
requires neither frequency coordination
nor the Commission’s prior approval
and consequently proposed to amend its
rules such that these actions would be
treated as minor modifications under
part 1 of the Commission’s rules. The
Commission invited comment on its
tentative conclusion and also sought
comment on whether there remains any
need for licensees to notify the
applicable frequency coordinator of any
given deletion, if the rules are modified
as proposed.

6. Discussion. We adopt our tentative
conclusion which was unanimously
supported by the commenting parties.
We conclude that requiring frequency
coordination for a part 90 frequency or
site deletion request is unnecessary
given that the Universal Licensing
System (ULS) now provides frequency
coordinators with immediate access to
frequency and site information. We
agree with AAA’s assessment that it
would be inconsistent to require
coordination for a deletion of a site or
a frequency when it is not required for
a request to cancel an entire
authorization. We also conclude that no
further direct notification of frequency
coordinators by licensees is necessary.
We agree with NAM/MRFAC that
licensees need provide no special
notification to coordinators of a
frequency/site deletion because
licensees are generally required to file
notifications of minor modifications
with the Commission within 30 days of
the change pursuant to §§1.929 and
1.947, and that coordinators routinely
obtain such information via regular
downloads from the ULS. We also
clarify that a deleted frequency and/or
transmitter location becomes available
for the filing of applications, where
applicable, when the ULS database is
updated to reflect the grant of the
modification application seeking
deletion of a frequency and/or
transmitter location.
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B. Effective Radiated Power/Equivalent
Isotropically Radiated Power

7. Background. In its comments in the
2000 biennial review proceeding, the
Wireless Communications Division of
the Telecommunications Industry
Association (TIA) argued that
designating FCC power limits in terms
of ERP in the Cellular Radiotelephone
Service (cellular) rules and EIRP in the
broadband Personal Communications
Service (PCS) rules is “confusing to [its
members’] customers since it appears
that a dual mode phone [transmits] at
different power levels at different
frequencies.” Although it recommended
in the 2000 Biennial Review Report that
a rulemaking proposal be initiated to
consider using EIRP exclusively in
Commission rules, the Commission
tentatively concluded that the costs of
implementation and potential for greater
confusion that would likely be
associated with making a wholesale
conversion from ERP limits to EIRP
limits outweigh the potential benefits to
those licensees who do not possess the
scientific or engineering expertise to
distinguish between the two standards
and sought comment on this tentative
conclusion.

8. Discussion. We decide to leave
unchanged the references to ERP and
EIRP in our rules and adopt our
tentative conclusion. We agree with
AAA and Nextel that the costs
associated with implementing the TTIA
request, together with the potential for
greater uncertainty, outweigh its
possible benefits. Because an EIRP limit
is always a larger number than the
equivalent ERP limit, we believe that
restating all ERP limits as EIRP limits
could likely cause some entities (e.g.,
licensees, frequency coordinators, etc.)
to mistakenly think that the
Commission has increased the
permitted power.

C. Part 22 Transmitter Identification

9. Background. Section 22.303 of the
Commission’s rules provides, inter alia,
that “[t]he station call sign must be
clearly and legibly marked on or near
every transmitting facility, other than
mobile transmitters, of the station.” In
the 2002 biennial review proceeding,
CTIA and the Rural Cellular Association
(RCA) recommended that the
Commission eliminate this requirement
in the interest of commercial wireless
regulatory parity, since wireless services
regulated under other parts of the
Commission’s rules are not subject to a
comparable obligation to post call sign
information on each transmitter. The
Commission agreed with CTIA and RCA
that these rules should be harmonized

and tentatively concluded to delete the
last sentence of § 22.303, thereby
eliminating the transmitter-specific
posting requirement for cellular and
other part 22 licensees. The Commission
requested comment on this proposal,
including whether the absence of call
sign information on transmitting
facilities associated with other WRS that
are not subject to part 22 has proved
problematic to the public or other
carriers in any way.

10. Discussion. We eliminate the
transmitter-specific posting requirement
of part 22 licensees and thereby adopt
our tentative proposal. All commenting
parties, including AMTA, CTIA and
Cingular, support the proposal. AMTA
asserts that the requirement for posting
a call sign at each transmitter location
is a vestige of a time when systems
typically were licensed on a site-specific
and frequency-specific basis wherein
each location had a unique call sign and
claims that now, a significant number of
wireless systems, including part 22
systems, are licensed on a geographic
basis with a single call sign covering the
entire authorization. Cingular states that
“[n]ot having posted call sign
information has not proved problematic
for PCS and other services governed by
other parts of the rules. The proposed
rule change would harmonize the
cellular and PCS rules and eliminate an
unnecessary obligation on licensees.”
We agree with the commenters’
analysis.

D. Part 24 Power and Antenna Height
Limits

11. Background. Section 24.232 of the
Commission’s rules contains, inter alia,
limits on broadband PCS base station
equivalent isotropically radiated power
and broadband PCS base station
transmitter output power. For the last
ten years, the rule limited “base station
power” to 1640 watts peak EIRP for
antenna heights up to 300 meters height
above average terrain (HAAT), and also
limited transmitter output power to 100
watts. When the Commission increased
the PCS EIRP limit from 100 watts to
1640 watts in 1994, it concurrently
adopted the 100 watt peak transmitter
power output limit to ensure that
broadband PCS licensees utilizing the
increased EIRP would do so by
employing high-gain, directional
antennas, rather than high power
transmitters with low-gain, non-
directional antennas. Such use of
directional antennas, the Commission
stated, would help reduce the likelihood
of a system imbalance in which PCS
licensees would deploy base stations
that could transmit a strong signal over
distances well beyond a mobile unit’s

capability to respond. Also, the
Commission stated that it would not
authorize a higher output power limit at
that time because “‘interference could
result to fixed microwave operations
and/or to other PCS systems in adjacent
service areas.”” As discussed in more
detail below, the Commission recently
adopted the Rural Report and Order,
published at 69 FR 75144, December 15,
2004, and amended § 24.232(b), the
power rule for broadband PCS, to allow
twice as much radiated power (3280
watts EIRP) for use in rural areas, and
also increased the base station
transmitter output power limit from 100
watts to 200 watts in rural areas. The
Commission indicated that increasing
power limits in rural areas can benefit
consumers in rural areas by reducing
the costs of infrastructure and otherwise
making the provision of spectrum-based
services to rural areas more economic.

12. Powerwave, a manufacturer of
Multi-Carrier Power Amplifiers
(MCPASs), filed comments in the 2002
biennial review proceeding, prior to the
Commission’s release of the Rural
Report and Order, and asserted that the
output power limitations contained in
rule § 24.232 are overly restrictive.
According to Powerwave, as subscriber
growth in PCS has increased
dramatically since broadband PCS
systems were first authorized, the
number of carriers (i.e., the individual
electrical signals that carry information)
used to provide the additional voice
channels in a typical cell site has also
increased. Powerwave asserted that the
need for higher power levels has also
increased because, due to increased
local resistance to base station
construction, more PCS stations must be
collocated with cellular stations and,
therefore, are spaced on a cellular
design. As a result, PCS licensees,
according to Powerwave, are
increasingly using MCPAs in their
systems. Powerwave contended that the
output power limit in § 24.232(a) has
the unintended effect of penalizing the
use of an MCPA transmitter in the place
of multiple individual transmitters
because the output power rule limits
power on a per transmitter basis rather
than on a per carrier basis. As a result,
Powerwave proposed that the
Commission eliminate the output power
restriction entirely, or at the very least,
amend § 24.232 to provide that the
output power of each carrier must not
exceed 100 watts, instead of each
transmitter.

13. In the 2002 Biennial Review Staff
Report, Commission staff generally
agreed with Powerwave and concluded
that § 24.232(a) should be modified in
order to regulate PCS base station
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transmissions in a more technologically-
neutral manner. Given the case
Powerwave presented and subsequent
recommendations of staff, the
Commission sought comment on
whether to relax the output power
limitations in § 24.232(a) by either
amending the rule to provide that the
output power limit of 100 watts applies
on a “per carrier” basis in the case of
MCPAs, or to simply eliminate the
transmitter output power restriction to
allow increased flexibility for PCS
licensees in the configuration of their
systems.

14. In addition, the Commission asked
commenters to address whether or not
a radiated power rule can be devised
that is technology-neutral, given that the
current ‘“‘per transmitter’”” rule allows
licensees utilizing relatively narrower
bandwidth technologies (e.g., GSM) to
operate with higher aggregate power
across their authorized spectrum than
licensees utilizing relative broader
bandwidth technologies such as CDMA.
The Commission suggested that parties
consider other alternatives, including
whether or not a power spectral density
limit (i.e., power per unit bandwidth)
would be more appropriate and thus
preferable to a “per-carrier” wording. In
response to this latter question,
Motorola and Qualcomm argue that the
Commission’s current rule favors
narrowband technologies over wider
bandwidth technologies because it is on
a “‘per transmitter” basis, and licensees
using narrow bandwidth technologies
could operate multiple transmitters
resulting in a higher aggregate power
per unit bandwidth. According to
Motorola and Qualcomm, this places
wider bandwidth systems at a
competitive disadvantage because they
need to deploy additional infrastructure
to maintain the same coverage area as
narrower bandwidth technologies.

15. Consequently, as a compromise
between the narrowband and wideband
technologies, Motorola urges the
Commission to modify § 24.232(a) to
apply the EIRP limits on a ‘“per MHz”
basis for technologies with emission
bandwidths exceeding 1 MHz, and on a
“‘per carrier” basis for technologies with
emission bandwidths less than 1 MHz.
Motorola argues that this adjustment
would ensure that wideband systems
could be deployed on a competitive
basis by being able to radiate similar
power per unit bandwidth, regardless of
the technology utilized. Motorola
contends that this proposal, as opposed
to applying a universal power spectral
density limit (as Qualcomm suggests) is
more fair to narrowband operations,
because applying a power spectral
density universally would in effect

impose limits in excess of those
currently applicable and could
negatively impact current systems and
technologies.

16. Finally, CTIA, in ex parte
submissions, proposes that EIRP limits
for PCS licensees be limited to the larger
of either: (1) The current rules; or (2) a
power spectral density constraint of
3280 watts/MHz average EIRP for non-
rural areas and 6560 watts average EIRP/
MHz for rural areas. In addition, CTIA
proposes that the Commission allow
operators to measure power limits on an
“average’ as well as “peak’ basis, as
CTIA claims the term “peak” is subject
to interpretation and may lead to
confusion. CTIA argues that replacing
the term “peak’ with the term
“average” or by simply removing
“peak” (and thereby conform the form
of the EIRP/ERP limits in parts 22 and
24) to permit measurements on either a
peak or average basis, without
restriction, would remove the
uncertainty associated with use of the
term peak in the current rules.

17. Discussion. After consideration of
the record and the general experience
with the PCS and other new wireless
services, we conclude that the current
base station transmitter output power
limits should be relaxed to afford more
flexibility and achieve harmonization
among wireless radio services and
competing technologies. The record
demonstrates that the transmitter output
power limit has had an undesirable
effect in hindering the use of MCPAs.
MCPAs may be a cost effective way to
construct base stations, and we wish to
allow licensees flexibility in their use.
In view of these conclusions and our
policy to eliminate unnecessary,
counterproductive or ineffective rules,
we are amending §§ 24.232(a)—(b) to
eliminate the 100-watt and 200-watt
base station transmitter output power
limits for urban and rural systems,
respectively (We note that Motorola
requested that any changes made to
§ 24.232 of our rules be uniformly
applied to our part 27 rules involving
power for AWS systems, specifically
§27.50(d)(1). Motorola Comments at 2—
5. While we are amending §§ 24.232(a)
and (b) to eliminate the output power
restriction for part 24 broadband PCS
systems, the NPRM did not specifically
address the proposed elimination of the
output power restriction for AWS
systems under part 27. Accordingly, we
believe that this issue would be better
addressed in our review of petitions for
reconsideration of the AWS Report and
Order, published at 69 FR 5711,
February 6, 2004, where the identical
form of relief was sought for AWS
systems. See In the Matter of Service

Rules for Advanced Wireless Services in
the 1.7 GHz and 2.1 GHz Bands, WT
Docket No. 02-353, Report and Order.
As discussed, we believe that the
remaining rule that limits maximum
EIRP is sufficient to serve our legitimate
regulatory purposes for the time being.
We note that, in view of our elimination
of the broadband PCS base station
transmitter output power limit rule,
there is no need to address the “per
transmitter” vs. ‘“per carrier” aspect
with regard to base station transmitter
output power.

18. We conclude that the current base
station transmitter output power limits
have little or no role either in limiting
interference or in ensuring that wireless
systems are not designed with an
excessive imbalance between the
forward and reverse links. In light of our
action eliminating the output power
limit, we need not address Qualcomm’s
contention that establishing a per carrier
limit would invariably cause harmful
interference as GSM and TDMA
networks could operate base stations at
much greater power than CDMA and
W-CDMA networks. We believe that
interference problems in PCS are largely
avoided by voluntary coordination
between the licensees of adjacent
systems of facilities located in the area
near the geographic boundary between
those systems, and by licensee
compliance with existing EIRP limits.
We further believe that the demand for
wireless spectrum and resulting cost of
obtaining access to that spectrum
provide a strong incentive for licensees
to reuse frequencies efficiently within
PCS systems. The necessity for efficient
re-use ensures that licensees carefully
design systems such that the base
station transmit range does not exceed
the ability of mobile units to
communicate back. Excess base transmit
range would have a negative impact on
frequency re-use and intra-system
interference levels. Thus, we believe
systems will continue to be properly
designed, even without our current
output power rule. We also believe that
licensees are in the best position to
decide what combination of equipment
will result in the most efficient
provision of service. For example,
licensees may wish to utilize higher
base station output power with lower
gain antennas while operating within
our EIRP limits, and we believe it is in
the public interest to afford licensees
the flexibility to make these types of
decisions regarding system design.

19. With respect to the question of
spectral power density limits, we decide
to maintain for the time being the
radiated power limits as recently
increased in the Rural Report and
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Order. Given these recent radiated
power increases, we conclude that the
record developed in response to the
NPRM does not adequately support
further EIRP increases. We find that the
Commission and industry should be
afforded additional time to gain
experience with, and assess the effect of,
the increased rural radiated power
limits and the elimination of part 24
transmitter output power limits. We also
note that the NPRM was issued in
response to comments received in our
biennial review process and, with
respect to possible EIRP increases, was
limited in scope to broadband PCS
systems regulated under part 24 of our
rules. Accordingly, the commenting
parties largely responded to the NPRM
without knowledge of the Commission’s
rule changes as ultimately adopted in
the Rural Report and Order. Moreover,
the Rural Report and Order addressed
rural system EIRP increases across
multiple radio services, and was not
limited to part 24 broadband PCS
systems. Thus, in keeping with our
objective to harmonize our rules across
similar services, we believe that the
issue of increasing EIRP for broadband
PCS licensees must be examined in the
larger context of services governed by
other rule parts, including cellular
licensees under part 22, and 700 MHz,
WCS and Advanced Wireless Services
under part 27. We will explore these
issues in the FNPRM.

20. Additionally, we note that a new
dimension has been raised relative to
our examination of our rules to achieve
better parity among technologies.
Specifically, CTIA has suggested a
fundamental shift in how base station
transmitter power limits are determined.
Rather than simply increasing the
permitted peak radiated power, CTIA
asks that we change from peak to
average power while implementing a
power spectral density limit. While we
appreciate that several major carriers
and equipment manufacturers are in
agreement on such an approach, we
believe such a change raises a number
of issues that need closer examination
and for which we have little record. For
example, it is not clear what impact
changing from a peak power limit to an
average power limit may have on
services operating in other parts of the
spectrum, particularly those in adjacent
frequency bands. Because of the
significant issues that are raised by the
CTIA proposal, and although the
proposal has promise, we decline to
make any changes to the Commission’s
current radiated power rules at this
time. However, we will consider this

below among other issues in the
FNPRM.

E. Proposed Modifications to Part 90
1. Frequency Coordination

21. Background. Section 90.175(j)
includes exemptions from the general
frequency coordination obligation of
part 90 license applications. Previously,
the Commission did not require
evidence of frequency coordination to
accompany applications for 800 MHz
Upper 200 and Lower 80 SMR
frequencies. In the 2002 biennial review
proceeding, CTIA asked the
Commission to expand the exceptions to
the frequency coordination
requirements to include the 800 MHz
General Category frequencies. However,
the Commission staff found that ““the
possible conversion of existing site-by-
site licensed general category
frequencies to a different mode of
operation (e.g., from conventional to
trunked use), and the potential shared
use environment of the frequencies,
makes [wholesale] elimination of the
coordination requirement a concern,”
and that frequency coordination
“remains beneficial in a shared use
environment to ensure efficient use and
prevent interference.” Consequently, the
Commission sought comment on
whether to eliminate the frequency
coordination requirement for incumbent
licensees operating on 800 MHz General
Category frequencies on a non-shared
basis, where such licensees propose
new and/or modified facilities that do
not expand the applicable interference
contour.

22. Discussion. In light of the
Commission’s recent decision to
reconfigure the 800 MHz band, we
believe this issue is moot (i.e., there is
no longer any reason to expand the
exceptions to the frequency
coordination requirements to include
the band 806—809.75/851-854.75 MHz).
Specifically, in the 800 MHz Order,
published at 69 FR 67823, November 22,
2004, the Commission decided to
separate incompatible technologies by
moving enhanced specialized mobile
radio (ESMR) operations to the upper
portion of the 800 MHz band and
putting non-ESMR operations in the
lower portion of the band. Under this
800 MHz reconfiguration plan, the 806—
809 MHz/851-854 MHz segment of the
General Category spectrum was
reallocated exclusively for site-based
public safety operations. The remaining
segment of the General Category
spectrum, i.e. 806—806.75 MHz/809—
809.75 MHz, is still designated as
General Category spectrum.

23. Although geographic area
licensees operating in this segment can
remain under certain conditions
pursuant to the 800 MHz Order, it is
likely that ESMR systems in this
remaining segment of the General
Category will relocate to the ESMR
portion of the band and the 806—-806.75
MHz/809-809.75 MHz segment will be
used predominately for site-based
systems. For example, on the channels
in this segment of the General Category
vacated by Nextel, applications for site-
based facilities will be accepted,
exclusively from public safety entities
for the first three years, by public safety
and CII entities for the next two years,
and thereafter by any entity eligible for
use of 800 MHz channels. These site-
based facilities, will require frequency
coordination in order to avoid
interference. Therefore, we decline to
adopt the proposal that § 90.175(j) be
amended to exempt applications in the
General Category spectrum from
frequency coordination.

2. Emission Masks

24. Background. Section 90.210 of the
Commission’s rules describes several
emission masks applicable to part 90
transmitters. In comments in the 2002
biennial review proceeding, Motorola
notes that, while the standards imposed
by this rule section generally serve the
public interest by limiting unwanted
emissions outside the authorized
bandwidth and thus minimizing
adjacent channel interference, Emission
Mask G, set forth in § 90.210(g), limits
design flexibility without any
corresponding value in improved
interference control. Motorola
recommended that the Commission
conform the Emission Mask G rule to
the steps it has taken in recent years in
adopting modulation-independent
masks (emission masks D, E, and F) that
place no limitation on the spectral
power density profile within the
maximum authorized bandwidth. The
Commission sought comment on the
potential benefits to the public of
making this change, and whether this
proposed revision would, despite
Commission intent, potentially increase
interference. Also, the Commission
tentatively concluded that it should
revise § 90.210(m) of its rules to
conform to ITU Regulation S3.10,
because it believed this revision will
provide greater protection against
interference. The Commission sought
comment on this tentative conclusion.

25. Discussion. We adopt our tentative
conclusion to conform the Emission
Mask G to a modulation-independent
mask that places no limitation on the
spectral power density profile within
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the maximum authorized bandwidth.
We also revise § 90.210(m) of our rules
to conform to ITU Regulation S3.10. All
of the commenting parties, including
CTIA, Motorola and Nextel, support the
Commission’s emission mask proposal.
We agree with the commenters’
assertion that elimination of the rule
will afford greater flexibility to
manufacturers and will conform this
emission mask rule with other emission
mask provisions applicable to part 90
services.

3. 800 MHz and 900 MHz Supplemental
Information

26. Background. Section 90.607 of the
Commission’s rules describes the
supplemental information that must be
furnished by applicants for 800 MHz
and 900 MHz SMR systems. Under
paragraph (a) of this rule, applicants
proposing to provide service on a
commercial basis in these bands must
supply, among other things, a statement
of their ““planned mode of operation”
and a statement certifying that only
eligible persons would be provided
service on the licensee’s base station
facility. In comments filed in the 2002
biennial review proceeding, PCIA
advocated eliminating § 90.607(a).
Specifically, PCIA stated that the system
diagrams that were used when the 800
MHz band was originally conceived
have not been used by the Commission
for years and are no longer necessary.
Moreover, PCIA asserted that the
eligibility statement is no longer needed
because the eligibility rules for SMR
end-users have been eliminated. The
Commission, therefore, tentatively
concluded that it should delete
§90.607(a) to eliminate the above-
mentioned reporting requirements.

27. Discussion. We eliminate
§90.607(a) from our rules as it is no
longer relevant to our regulatory
scheme. The supplemental information
required under this rule section was
previously used in the Commission’s
analysis of site-based operations in the
SMR service and assisted the
Commission in determining to what
extent single-site facilities were
operating as part of a larger network.
Further, prior Commission rules
required that SMR end-users meet
certain eligibility requirements and the
Commission relied upon an applicant’s
separate certification regarding
compliance. The Commission has
shifted from site-based licensing of SMR
channels to geographic-area licensing
through competitive bidding, where
SMR systems are routinely part of
larger, integrated networks consisting of
multiple transmitter sites. We therefore
find it unnecessary to require applicants

to provide a statement of planned mode
of operation. We also agree with PCIA
that the separate eligibility certification
is no longer necessary as the eligibility
rules for SMR users have been
eliminated. We also believe meaningful
competition among the various wireless
services has rendered such requirements
no longer necessary in the public
interest and market forces should
encourage applicants to operate their
facilities in the proper manner without
Commission involvement.

4. 800 MHz and 900 MHz Trunked
Systems Loading, Construction and
Authorization Requirements

28. Background. Section 90.631 of the
Commission’s rules contains various
requirements for the authorization,
construction, and loading of 800 MHz
and 900 MHz trunked systems. PCIA
and CTIA request that the Commission
modify two of these requirements that
they assert are no longer necessary.
Section 90.631(d) of the Commission’s
rules allows a licensee of an 800 MHz
and 900 MHz SMR trunked system to
request an additional five channels than
it has constructed without meeting the
loading requirements if the licensee
operates in a “rural area.” The rule
defines a “rural area” as either (1) an
area which is beyond the 100-mile
radius of the designated center of
urbanized areas listed in the rule, or (2)
an area that has a “waiting list.” In
comments in the 2002 biennial review
proceeding, PCIA noted that waiting
lists for 800 MHz and 900 MHz SMR
frequencies were eliminated by the
Commission in 1995 when the
Commission switched to competitive
bidding and geographic area licensing.
As a result, PCIA requested that the
Commission amend §90.631(d) to delete
the “waiting list” exception to the
definition of a rural area. The
Commission agreed with PCIA and
sought comment on a tentative
conclusion to delete this exception to
the definition of a rural area. The
Commission also sought comment on
eliminating other references to waiting
lists contained in § 90.631(d) of the
rules.

29. Section 90.631(i) provides that an
incumbent (i.e., pre-auction, site-by site
authorized) 900 MHz SMR licensee that
has not met the loading requirements set
forth in § 90.631(b) at the end of its
initial five-year license term will only
be granted a renewal period of two
years, in which time the licensee must
satisfy the loading requirements. CTIA
stated that the requirement is obsolete
because the “timeframe for site-specific
SMR 900 MHz systems to meet the
loading requirements has since

expired.” The Commission agreed that
the period of renewing incumbent 900
MHz SMR licenses subject to this
requirement has ended. Therefore, the
Commission tentatively concluded to
eliminate paragraph (i) of § 90.631 from
its rules, as well as references to
paragraph (i) in § 90.631(b) of the rules.
30. Discussion. We adopt our tentative
conclusions. We agree with all of the
commenting parties, including AMTA,
CTIA, Nextel, and PCIA, that support
the Commission’s tentative conclusion
on this issue urging the Commission to
eliminate both the loading requirement
and references to the “waiting list” in
§90.631(d) of the rules and to eliminate
§ 90.631(i), which is no longer
necessary since the 900 MHz SMR
renewal period it references has long
passed. These rules are no longer
relevant to our regulatory scheme.

5. 800 MHz and 900 MHz Power and
Antenna Height

31. Background. Section 90.635 of our
rules sets forth the limitations on power
and antenna height for 800 MHz and
900 MHz systems. In its comments in
the 2002 biennial review proceeding,
PCIA asked the Commission to modify
or eliminate the restrictions placed on
two particular types of 800 MHz and
900 MHz systems—those located in
“suburban” areas as defined in the rule
and those whose service area
requirements are less than 32
kilometers.

32. First, § 90.635(a)—(c) differentiates
between “urban” and “suburban”
conventional (i.e., non-trunked)
systems, allowing a greater maximum
power (1000 watts vs. 500 watts ERP) at
a given antenna height above average
terrain for urban conventional systems
than suburban conventional systems.
The 90.635 chart (Table 2) limits
maximum radiated power on a sliding
scale based upon antenna height above
average terrain. For example, urban
conventional systems and all trunked
systems are permitted to operate with a
radiated power of 65 Watts ERP with an
antenna height above average terrain of
4500 feet and above to a maximum of
1000 Watts ERP from an antenna height
above average terrain of no greater than
1000 feet. In contrast, suburban
conventional licensees are limited to a
maximum power of 15 Watts ERP with
an antenna height above average terrain
of 4500 feet and above to a maximum
of 500 Watts ERP from an antenna
height above average terrain of no
greater than 500 feet. PCIA argued that
such a distinction “no longer serves a
useful purpose and should be
eliminated.” PCIA justified this
conclusion by asserting that suburban
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systems frequently must cover larger
service areas than urban systems, and
therefore, a smaller maximum power
limit economically restricts the ability
of these licensees to serve the suburban
areas. Moreover, PCIA asserted that the
restrictions on suburban sites also
prevent these licensees from
counteracting interference from cellular
systems to the same extent as urban
sites. The Commission sought comment
on PCIA’s proposal to modify § 90.635
to remove the distinction between urban
and suburban sites when setting the
maximum power and antenna height
limits for conventional 800 MHz and
900 MHz systems, stating that it
believed there is a significant question
as to whether the justification for such
distinction remains relevant in today’s
marketplace.

33. Second, PCIA asked the
Commission to eliminate the power
restrictions on 800 MHz and 900 MHz
systems with an operational radius of
less than 32 kilometers in radius. PCIA
stated that although it “appreciates the
Commission’s original goal to maximize
the number of radio systems that could
be accommodated on a single frequency,
by limiting the ERP of small footprint
systems,” the possibility of additional
channel use is effectively prohibited by
the requirement in § 90.621(b)(4) that
applicants protect all existing stations as
if the incumbent system was operating
at 1000 watts ERP. PCIA also asserted
that the power limitation prevents these
smaller systems from limiting
interference from cellular systems.
Therefore, PCIA requested that the
power limitations on 800 MHz and 900
MHz systems with an operational radius
below 32 kilometers be eliminated. The
Commission sought comment on this
proposal and asked that interested
parties address the use of such systems
in light of the Commission’s original
goal of increasing the use of single
frequencies, and whether lifting of these
restrictions will help eliminate
interference from cellular systems.

34. Discussion. We adopt PCIA’s
proposal to modify § 90.635 to remove
the distinction between urban and
suburban sites when setting the
maximum power and antenna height
limits for conventional 800 MHz and
900 MHz systems and eliminate power
limitations on systems with operational
radii of less than 32 kilometers. All of
the commenting parties, including
AMTA, CTIA, Motorola, NAM/MRFAC,
Nextel, and PCIA support the PCIA
proposal. We agree with AMTA that
several decades of experience have
confirmed that there is no bright line
distinction between the operational
requirements of systems in these two

areas. AMTA contends that suburban
facilities arguably could require greater
power since they might need to cover
larger geographic areas than their urban
counterparts. AMTA argues that this
rule is not needed to protect against
inter-system interference in these bands
and has not proven reflective of the real
world operational requirements of
operators. In that regard, CTIA contends
that under the current rule, an ‘“urban”
system operating 24 km from the
geographic center of the top 50
urbanized areas could operate with a
higher power and antenna height than a
system located 25 km from an urban
center, which would instead be
classified as a “suburban” system. CTIA
argues that such a bright-line distinction
makes little, if any, sense from an
engineering perspective. Furthermore,
CTIA argues, the existence of the
‘“urban” versus “‘suburban” thresholds
increases infrastructure and compliance
costs, without providing any
countervailing public interest benefit.

35. With regard to the reduced power
requirements for this type of system,
Motorola notes that the reduced power
requirements may affect coverage well
within the 32-kilometer service border
by providing reduced building
penetration. However, PCIA argues that
such restrictions in today’s operating
environment should not lead to any
allocations of additional spectrum for
other licensees. Specifically, PCIA
continues, since § 90.621(b)(4) requires
that licensees be protected at 1000 watts
ERP, even if the station is licensed for
less, the reduced ERP for such systems
provides no spectrum benefit. PCIA
contends that conversely, the reduced
ERP makes some operations more
difficult for these types of systems. For
example, PCIA continues, airlines do
not serve a large operational area, but
must be able to communicate into the
lower reaches of terminal buildings.
PCIA contends that the ERP limits of
§90.635 restrict the ability of airlines to
serve these areas. PCIA also argues that
one of the most effective means of
coping with in-band interference is to
increase the signal level of the desired
signal. In other words, PCIA argues, a
private radio or public safety licensee,
experiencing interference from an
adjacent channel cellular system,
should increase the signal level of their
system to override the cellular
interference. PCIA states that in the
context of these systems, constructing
an additional transmitter site is an
expensive and needless solution.
Further, PCIA states that in the context
of an airport facility, constructing an
additional transmitter site is often not

an option. PCIA claims that no licensees
would be harmed by the ability of a
licensee to utilize increased ERP, and
such licensees should have the
operational flexibility to utilize an ERP
that does not cause interference to co-
channel users. We agree.

6. System Authorization Limit in
Geographic Areas

36. Background. Section 90.653 of the
rules states that “[t]here shall be no
limit on the number of systems
authorized to operate in any one given
area except that imposed by allocation
limitations.” The Commission adopted
this rule in 1982 pursuant to its decision
to not restrict equipment manufacturers
from holding 800 MHz SMR licenses.
CTIA asserted that “[t]he rule is
redundant and no longer serves any
regulatory purpose.” Based on the fact
that it has licensed and will continue to
license 800 and 900 MHz SMR
frequencies using competitive bidding
for geographic-area authorizations, the
Commission agreed with CTIA that this
rule is no longer in the public interest.
Therefore, the Commission tentatively
concluded that § 90.653 should be
removed. The Commission sought
comment on this tentative conclusion.

37. Discussion. We adopt our tentative
conclusion and eliminate § 90.653 of
our rules. We agree with all of the
commenting parties, including AMTA,
CTIA, and Nextel, that support the
Commission’s tentative conclusion that
rule § 90.653 is redundant “and no
longer serves any regulatory purpose”
due to the Commission’s general shift to
competitive bidding for geographic area
licensing in most cases.

7. Reporting Requirement for Trunked
SMR Loading Data

38. Background. Section 90.658 of the
Commission’s rules provides that site-
based licensees of trunked SMR systems
licensed before June 1, 1993 must
provide loading data in order to either
acquire additional channels or renew
their authorizations. Both PCIA and
CTIA noted that all SMR licenses issued
prior to June 1, 1993 have now been
through at least one renewal period and,
therefore, advocated eliminating the
rule. The Commission staff found that
this provision may be an outdated and
burdensome requirement on SMR
licensees, especially in light of the
competition among cellular, PCS, and
800/900 MHz SMR services.
Accordingly, the Commission
tentatively concluded that it will
eliminate § 90.658 as no longer
necessary in the public interest.

39. Discussion. We adopt our tentative
proposal and eliminate § 90.658. The
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Commission previously stated in the
CMRS Third Report and Order,
published at 59 FR 59945, November 21,
1994, that loading requirements are
“one of the mechanisms we employ
under our rules to ensure that mobile
service licensees make efficient use of
spectrum and offer service to customers
within their service area.” Previously,
SMR licensees were required to meet
mobile loading requirements to obtain
exclusive use of existing channels,
obtain additional channels, serve areas
within 40 miles of existing channels,
and avoid automatic cancellation of
authorization for unloaded channels at
renewal. However, the Commission
eliminated mobile loading requirements
for CMRS licensees in the CMRS Third
Report and Order and we eliminate
§90.658 consistent with that action. We
also note that all of the commenting
parties, including CTIA, Nextel and
PCIA, support the Commission’s
tentative conclusion to eliminate

§ 90.658 because competitive market
forces among wireless services have
replaced the need to closely monitor
traffic loading on SMR systems.

8. Grandfathering Provisions for 800
MHz SMR Incumbent Licensees

40. Background. In general,
§90.621(b) requires a fixed mileage
separation of 113 km (70 miles) between
co-channel 800 and 900 MHz systems.
However, § 90.621(b)(4) provides that
co-channel stations may be separated by
less than 113 km (70 miles) by meeting
certain transmitter ERP and antenna
height criteria, as listed in the
Commission’s ““Short-Spacing
Separation Table.” Previously,
engineering showings were submitted
with applications demonstrating that a
certain addition or modification would
not cause interference to other licensees,
even though the stations would be
spaced less than 70 mi (113 km) apart.
Currently, stations meeting the
parameters set forth in the Short-
Spacing Separation Table need not
submit an engineering analysis
demonstrating interference protection to
co-channel licensees. Section 90.693 of
the Commission’s rules requires that
800 MHz incumbent SMR licensees
“notify the Commission within 30 days
of any changes in technical parameters
or additional stations constructed that
fall within the short-spacing criteria.” It
has been standard practice for
incumbents to notify the Commission of
all changes and additional stations
constructed in cases where such stations
are in fact located less than the required
70 mile distance separation, and are
therefore technically “short-spaced,”
but are in fact fully compliant with the

parameters of the Commission’s Short-
Spacing Separation Table.

41. Discussion. Although we did not
propose in the NPRM to revise § 90.693,
we will delete § 90.693’s notification
requirement for incumbents wishing to
locate stations closer than the minimum
distance separation rules allow, but that
fall within the parameters of the Short-
Spacing Separation Table under
§90.621 of our rules. Because
incumbents are not allowed under the
rules to expand their interference
contours, this approach will not lead to
interference among licensees.

42. Although we eliminate a
substantial number of filings to reduce
burdens on licensees, we clarify that
notification of minor modifications
within 30 days will still be required
under § 90.693 in two areas involving
short-spaced systems. First,
§90.621(b)(4) allows stations to be
licensed at distances less than those
prescribed in the Short-Spacing
Separation Table where applicants
‘“secure a waiver.” Second,
§90.621(b)(5) permits stations to be
located closer than the required
separation, so long as the applicant
provides letters of concurrence
indicating that the applicant and each
co-channel licensee within the specified
separation agree to accept any
interference resulting from the reduced
separation between systems.

9. 220 MHz Phase I Supplemental
Progress Reports

43. Background. Section 90.737 of the
Commission’s rules sets forth the
supplemental progress reports that 220
MHz Phase I licensees must file with the
Commission. The Commission staff
recommended that the Commission
consider whether certain rules
applicable to 220 MHz Phase I licensees
continue to be necessary in the public
interest in light of increased
competition among commercial mobile
radio services (CMRS) providers. In
particular, staff identified section 90.737
as imposing certain reporting
requirements and restrictions on
assignments of unconstructed, site-
based, 220 MHz Phase I licenses that
were intended to prevent speculation
and trafficking in licenses awarded by
lottery. The Commission tentatively
concluded that § 90.737 should be
eliminated as no longer necessary in the
public interest given recent competitive
and other developments. The
Commission sought comment on this
tentative conclusion.

44. Discussion. We adopt our tentative
conclusion to eliminate § 90.737.
Licensing by lottery has been eliminated
in the 220 MHz Service and a

continuation of these reporting
requirements may ‘“‘impede the
transferability of 220 MHz spectrum” in
a competitive CMRS marketplace. Both
commenting parties, AMTA and CTIA
support the Commission’s tentative
conclusion to eliminate § 90.737
because “future 220 MHz licenses will
be awarded by auction, not lottery” and
the rule is no longer needed to prevent
trafficking in unconstructed stations.

F. Corrections and Updates to WRS
Rules

45. In the NPRM, we described a
series of administrative changes we
proposed to make in this Report and
Order. Generally, the changes entail
correcting, updating, and eliminating
various rules in parts 1, 22, 24, 27, and
90. We received no comment on any of
the proposed administrative changes.
Consequently, based on the record
before us, we adopt those administrative
changes. The specific administrative
changes are as follows:

e Part 1, subpart F—Title. Correct the
term ‘“Wireless Telecommunications
Services” to read “Wireless Radio
Services.”

e Section 1.927(g). Replace the cross-
reference to §1.948(h)(2) with
§1.948(i)(2).

e Section 1.939(b). Eliminate the
third sentence which states that
manually filed petitions to deny can be
filed at the Commission’s former office
location.

e Section 1.955(a)(2). Replace the
cross-reference to § 1.948(c) with
§1.946(c).

e Section 22.946(b)(2). Replace the
reference to Form 489 with Form 601.

e Section 22.946(c). Replace the
cross-reference to § 22.144(b) with
§1.955.

e Section 22.947(c). Update the
location for filing a cellular system
information update (SIU) to “Federal
Communications Commission, Wireless
Telecommunications Bureau, Mobility
Division, 445 12th Street, SW.,
Washington, DC 20554.”

e Section 22.948(d). Delete the cross-
reference to § 22.144(a).

e Section 22.949(d). Replace the
cross-reference to § 22.122 with §1.927.

e Section 22.953(b). Replace the
cross-reference to § 1.929(h) with
§1.929(a)—(b).

Finally, we also received a request
from Motorola to address the station
identification rules applicable to 700
MHz public safety licensees.
Specifically, Motorola contends that
unlike the rules for 800 MHz public
safety licensees operating digital
transmitting equipment on exclusive
channels, the rules do not explicitly
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provide similarly situated 700 MHz
licensees with the ability to transmit
their station identification in the digital
mode. We note that the Commission
recently sought comment on this issue
in another proceeding.

G. Procedural Matters

1. Final Regulatory Flexibility
Certification

46. The Regulatory Flexibility Act of
1980, as amended (RFA) (See 5 U.S.C.
601-612) requires that a regulatory
flexibility analysis be prepared for
notice-and-comment rule making
proceedings, unless the agency certifies
that “the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.”
The RFA generally defines the term
“small entity”’ as having the same
meaning as the terms ‘““small business,”
“small organization,” and “small
governmental jurisdiction.” In addition,
the term “small business’” has the same
meaning as the term “small business
concern” under the Small Business Act.
A “‘small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

47. As required by the RFA, an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the NPRM, which
commenced a proceeding to streamline
and harmonize licensing provisions in
the wireless radio services (WRS). The
Commission sought written public
comment on the proposals in the NPRM,
including comment on the IRFA. This
Final Regulatory Flexibility Certification
conforms to the RFA.

48. This Report and Order adopts
several measures intended to streamline
and harmonize certain licensing
provisions in the wireless radio services
(WRS) and further Commission efforts
to maintain clear spectrum rights and
obligations for these licensees, fulfill the
Commission’s mandate under section 11
of the Communications Act to conduct
biennial reviews, support recent efforts
to maximize the public benefits derived
from the use of the radio spectrum, and
increase the ability of wireless service
providers to use licensed spectrum
resources flexibly and efficiently to offer
a variety of services in a cost-effective
manner.

49. The Report and Order resolves the
question of whether relevant provisions
should be (1) streamlined as a result of
competitive, technological, or
subsequent administrative rule changes
and/or (2) harmonized because they
treat similarly situated services

differently. The Order accomplishes this
primarily by eliminating provisions
when necessary and modifying
provisions when appropriate. For
example, as we have done in recent
years in adopting modulation-
independent masks (emission masks D,
E, and F), we conform the Emission
Mask G rule to the others and place no
limitation on the spectral power density
profile within the maximum authorized
bandwidth. This action, supported by
all commenting parties, will improve
design flexibility while maintaining
interference control, thus creating, we
believe, no significant adverse economic
impact.

50. Also, we modified our rules to
remove the distinction between urban
and suburban sites when setting the
maximum power and antenna height
limits for conventional 800 MHz and
900 MHz systems. Our experience has
been that there is no bright line
distinction between the operational
requirements of urban and suburban
systems. In fact, because they might
need to cover larger geographic areas
than their urban counterparts, suburban
facilities arguably could require greater
power. In general, we found that
‘“urban” versus ‘“‘suburban” thresholds
actually increase infrastructure and
compliance costs, without providing
any countervailing public interest
benefit. We found that removing those
distinctions might actually eliminate or
significantly reduce those compliance
costs. Therefore, we certify that the
requirements of the Report and Order
will not have a significant economic
impact on a substantial number of small
entities.

2. Congressional Review Act

51. The Commission will send a copy
of the Report and Order, including a
copy of the Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act (See 5 U.S.C. 801(a)(1)(A)). In
addition, the Report and Order and the
final certification will be sent to the
Chief Counsel for Advocacy of the SBA,
and will be published in the Federal
Register (See 5 U.S.C. 605(b)).

3. Paperwork Reduction Act of 1995

52. This document does not contain
any proposed, new, or modified
information collection subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104—13. In addition,
therefore, it does not contain any new
or modified “information collection
burden for small business concerns with
fewer than 25 employees,” pursuant to
the Small Business Paperwork Relief

Act of 2002, Public Law 107—-198. See
44 U.S.C. 3506(c)(4).

4. Contact Information

53. The primary Wireless
Telecommunications Bureau contacts
for this proceeding are Wilbert E. Nixon,
Jr., and B.C. “Jay” Jackson, Jr. of the
Wireless Telecommunications Bureau’s
Mobility Division (202—418-0620). Press
inquiries should be directed to Chelsea
Fallon, Wireless Telecommunications
Bureau, at (202) 418-7991, TTY at (202)
418-7233, or e-mail at
Chelsea.Fallon@fcc.gov.

IV. Ordering Clauses

54. Pursuant to the authority of
sections 4(i), 7, 11, 303(c), 303(f), 303(g),
303(r), and 332 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 303(c), 303(f), 303(g), 303(r), and
332, the rule changes specified in the
Report and Order are adopted.

55. The rule changes set forth in the
Report and Order will become effective
60 days after publication in the Federal
Register.

56. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Certification
and the Initial Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects

47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Radio, Reporting and
Recordkeeping requirements,
Telecommunications.

47 CFR Part 22

Communications common carriers,
Radio.

47 CFR Part 24

Personal communications services,
Radio.

47 CFR Part 27

Wireless communications services.

47 CFR Part 90

Business and industry, Common
carriers, Radio, Reporting and
recordkeeping requirements.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.

Rule Changes

m Parts 1, 22, 24, 27, and 90 of Title 47
of the Code of Federal Regulations are
amended as follows:
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PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, and 303(x).

m 2. The heading of Subpart F is revised
to read as follows:

Subpart F—Wireless Radio Services
Applications and Proceedings

m 3. Section 1.927 is amended by
revising paragraph (g) to read as follows:

§1.927 Amendment of applications.
* * * * *

(g) Where an amendment to an
application specifies a substantial
change in beneficial ownership or
control (de jure or de facto) of an
applicant, the applicant must provide
an exhibit with the amendment
application containing an affirmative,
factual showing as set forth in
§1.948(i)(2).

* * * * *

m 4. Section 1.929 is amended by
revising paragraph (c) to read as follows:

§1.929 Classification of filings as major or
minor.
* * * * *

(c) In addition to those changes listed
in paragraph (a) in this section, the
following are major changes applicable
to stations licensed to provide base-to-
mobile, mobile-to-base, mobile-to-
mobile on a site-specific basis:

(1) In the Paging and Radiotelephone
Service, Rural Radiotelephone Service
and 800 MHz Specialized Mobile Radio
Service (SMR), any change that would
increase or expand the applicant’s
existing composite interference contour.

(2) In the 900 MHz SMR and 220 MHz
Service, any change that would increase
or expand the applicant’s service area as
defined in the rule parts governing the
particular radio service.

(3) In the Paging and Radiotelephone
Service, Rural Radiotelephone Service,
Offshore Radiotelephone Service, and
Specialized Mobile Radio Service:

(i) Request an authorization or an
amendment to a pending application
that would establish for the filer a new
fixed transmission path;

(ii) Request an authorization or an
amendment to a pending application for
a fixed station (i.e., control, repeater,
central office, rural subscriber, or inter-
office station) that would increase the
effective radiated power, antenna height
above average terrain in any azimuth, or
relocate an existing transmitter;

(4) In the Private Land Mobile Radio
Services (PLMRS), the remote pickup

broadcast auxiliary service, and GMRS
systems licensed to non-individuals;

(i) Change in frequency or
modification of channel pairs, except
the deletion of one or more frequencies
from an authorization;

(ii) Change in the type of emission;

(iii) Change in effective radiated
power from that authorized or, for
GMRS systems licensed to non-
individuals, an increase in the
transmitter power of a station;

(iv) Change in antenna height from
that authorized;

(v) Change in the authorized location
or number of base stations, fixed,
control, except for deletions of one or
more such stations or, for systems
operating on non-exclusive assignments
in GMRS or the 470-512 MHz, 800 MHz
or 900 MHz bands, a change in the
number of mobile transmitters, or a
change in the area of mobile
transmitters, or a change in the area of
mobile operations from that authorized;

(vi) Change in the class of a land
station, including changing from
multiple licensed to cooperative use,
and from shared to unshared use.

* * * * *

m 5. Section 1.939 is amended by
revising paragraph (b) to read as follows:

§1.939 Petitions to deny.

* * * * *

(b) Filing of petitions. Petitions to
deny and related pleadings may be filed
electronically via ULS. Manually filed
petitions to deny must be filed with the
Office of the Secretary, 445 Twelfth
Street, SW., Room TW-B204,
Washington, DC 20554. Attachments to
manually filed applications may be filed
on a standard 31/4” agnetic diskette
formatted to be readable by high density
floppy drives operating under MS-DOS
(version 3.X or later compatible
versions). Each diskette submitted must
contain an ASCII text file listing each
filename and a brief description of the
contents of each file on the diskette. The
files on the diskette, other than the table
of contents, should be in Adobe Acrobat
Portable Document Format (PDF)
whenever possible. Petitions to deny
and related pleadings must reference the
file number of the pending application
that is the subject of the petition.

* * * * *

m 6. Section 1.955 is amended by
revising paragraph (a)(2) to read as
follows:

§1.955 Termination of authorizations.
(a] * * %
(2) Failure to meet construction or
coverage requirements. Authorizations
automatically terminate, without

specific Commission action, if the
licensee fails to meet applicable
construction or coverage requirements.
See §1.946(c) of this part.

* * * * *

PART 22—PUBLIC MOBILE SERVICES

m 7. The authority citation for part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 222, 303, 309 and
332.

m 8. Section 22.303 is revised to read as
follows:

§22.303 Retention of station
authorizations; identifying transmitters.

The current authorization for each
station, together with current
administrative and technical
information concerning modifications to
facilities pursuant to § 1.929 of this
chapter, and added facilities pursuant to
§ 22.165 must be retained as a
permanent part of the station records. A
clearly legible photocopy of the
authorization must be available at each
regularly attended control point of the
station, or in lieu of this photocopy,
licensees may instead make available at
each regularly attended control point
the address or location where the
licensee’s current authorization and
other records may be found.

m 9. Section 22.947 is amended by
revising paragraph (c) introductory text
to read as follows:

§22.947 Five year build-out period.

* * * * *

(c) System information update. Sixty
days before the end of the five year
build-out period, the licensee of each
cellular system authorized on each
channel block in each cellular market
must file, in triplicate, a system
information update (SIU), comprising a
full size map, a reduced map, and an
exhibit showing technical data relevant
to determination of the system’s CGSA.
Separate maps must be submitted for
each market into which the CGSA
extends, showing the extension area in
the adjacent market. Maps showing
extension areas must be labeled (i.e.
marked with the market number and
channel block) for the market into
which the CGSA extends. SIUs must
accurately depict the relevant cell
locations and coverage of the system at
the end of the five year build-out period.
SIUs must be filed at the Federal
Communications Commission, Wireless
Telecommunications Bureau, Mobility
Division, 445 12th Street, SW.,
Washington, DC 20554. If any changes
to the system occur after the filing of the
SIU, but before the end of the five year
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build-out period, the licensee must file,
in triplicate, additional maps and/or
data as necessary to insure that the cell
locations and coverage of the system as
of the end of the five year build-out
period are accurately depicted.

m 10. Section 22.948 is amended by
revising paragraph (d) to read as
follows:

§22.948 Partitioning and Disaggregation.

* * * * *

(d) License Term. The license term for
the partitioned license area and for
disaggregated spectrum shall be the
remainder of the original cellular
licensee’s or the unserved area
licensee’s license term.

m 11. Section 22.949 is amended by
revising paragraph (d) introductory text
to read as follows:

§22.949 Unserved area licensing process.
* * * * *

(d) Limitations on amendments.
Notwithstanding the provisions of
§ 1.927 of this chapter, Phase I
applications are subject to the following
additional limitations in regard to the
filing of amendments.
* * * * *

m 12. Section 22.953 is amended by
revising paragraph (b) and (c) to read as
follows:

§22.953 Content and form of applications.

* * * * *

(b) Existing systems—major
modifications. Licensees making major
modifications pursuant to § 1.929(a) and
(b) of this chapter, must file FCC Form
601 and need only contain the exhibits
required by paragraphs (a)(1) through
(a)(3) of this section.

(c) Existing systems—minor
modifications. Licensees making minor
modifications pursuant to § 1.929(k) of
this chapter—in which the modification
causes a change in the CGSA boundary
(including the removal of a transmitter
or transmitters)—must notify the FCC
(using FCC Form 601) and include full-
sized maps, reduced maps, and
supporting engineering exhibits as
described in paragraphs (a)(1) through
(3) of this section. If the modification
involves a contract SAB extension, it
must include a statement as to whether
the five-year build-out for the system on
the relevant channel block in the market
into which the SAB extends has
elapsed, and as to whether the SAB
extends into any unserved area in that
market.

PART 24—PERSONAL
COMMUNICATIONS SERVICES

m 13. The authority citation for part 24
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
309 and 332.
m 14. Section 24.12 is revised to read as
follows:

§24.12 Eligibility.

Any entity, other than those
precluded by section 310 of the
Communications Act of 1934, as
amended, 47 U.S.C. 310, is eligible to
hold a license under this part.

m 15. Section 24.232 is revised to read
as follows:

§24.232 Power and antenna height limits.

(a) Base stations are limited to 1640
watts peak equivalent isotropically
radiated power (EIRP) with an antenna
height up to 300 meters HAAT, except
as described in paragraph (b) below. See
§24.53 for HAAT calculation method.
Base station antenna heights may
exceed 300 meters with a corresponding
reduction in power; see Table 1 of this
section. The service area boundary limit
and microwave protection criteria
specified in §§ 24.236 and 24.237 apply.

TABLE 1.—REDUCED POWER FOR
BASE STATION ANTENNA HEIGHTS
OVER 300 METERS

Maximum

HAAT in meters EIRP watts

1640
1070
490
270
160

(b) Base stations that are located in
counties with population densities of
100 persons or fewer per square mile,
based upon the most recently available
population statistics from the Bureau of
the Census, are limited to 3280 watts
peak equivalent isotropically radiated
power (EIRP) with an antenna height up
to 300 meters HAAT; See § 24.53 for
HAAT calculation method. Base station
antenna heights may exceed 300 meters
with a corresponding reduction in
power; see Table 2 of this section. The
service area boundary limit and
microwave protection criteria specified
in §§24.236 and 24.237 apply.
Operation under this paragraph must be
coordinated in advance with all PCS
licensees within 120 kilometers (75
miles) of the base station and is limited
to base stations located more than 120
kilometers (75 miles) from the Canadian

border and more than 75 kilometers (45
miles) from the Mexican border.

TABLE 2.—REDUCED POWER FOR
BASE STATION ANTENNA HEIGHTS
OVER 300 METERS

Maximum

HAAT in meters EIRP watts

3280
2140
980
540
320

(c) Mobile/portable stations are
limited to 2 watts EIRP peak power and
the equipment must employ means to
limit the power to the minimum
necessary for successful
communications.

(d) Peak transmit power must be
measured over any interval of
continuous transmission using
instrumentation calibrated in terms of
an rms-equivalent voltage. The
measurement results shall be properly
adjusted for any instrument limitations,
such as detector response times, limited
resolution bandwidth capability when
compared to the emission bandwidth,
sensitivity, etc., so as to obtain a true
peak measurement for the emission in
question over the full bandwidth of the
channel.

§24.843 [Removed]
W 16. Section 24.843 is removed.

PART 27—MISCELLANEOUS
WIRELESS COMMUNICATIONS
SERVICES

m 17. The authority citation for part 27
continues to read as follows:
Authority: 47 U.S.C. 154, 301, 302, 303,

307, 309, 332, 336, and 337 unless otherwise
noted.

m 18. Section 27.3 is amended by
redesignating paragraphs (o) and (p) as
(p) and (q) and adding new paragraph
(o) to read as follows:

§27.3 Other applicable rule parts.
* * * * *

(o) Part 74. This part sets forth the
requirements and conditions applicable
to experimental radio, auxiliary, special
broadcast and other program

distributional services.
* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 19. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
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1934, as amended, 47 U.S.C. 154(i), 161, 156.195, 156.2025, 156.2325, 158.9925, m b. Remove and reserve paragraph
303(g), 303(r), 332(c)(7). 159.0075, 159.0225, 159.0525, 159.0675, (d)(38); and

§90.20 [Amended] 1?322321?31%2122;%5&2%;32 m c. The entries for 467.950, 467.95625,
-1425,159.1725, 155.325, 155.3325, 447 9625, 467.96875, 467.975,

m 20. Amend § 90.20 as follows: 155.355, 155.3625, 155.385, 155.3925,

m a. Amend the Public Safety Pool 155.400, 155.4075, 462.950, 462.95625, 1%/([37.91?12’[5’ 467'9875dalc11db467'99375
Frequency Table of Section 90.20(c)(3) ~ 462.9625, 462.96875, 462.975, Lt ag e S
(Frequencies.) by revising the entries for 462.98125, 462.9875, and 462.99375 rmrtation 56 and adding 1 1ts place 11.

frequencies 35.02, 156.1725, 156.1875,  Megahertz to read as set forth below;

PuBLIC SAFETY POOL FREQUENCY TABLE

Frequency or brand Class of station(s) Limitations Coordinator
Megahertz
B5.02 .o MODIIE .. 12,78 PS
155.325 ..o e O s 10,39 PM
T155.3325 i e [0 Lo TS USSRN 27,10,39 PM
155,355 i e [0 Lo TS SSRRN 10,39 PM
155.3625 ..ottt e O s 27,10,39 PM
155.385 .ottt e 10,39 PM
155.3925 ... . 27,10,39 PM
155.400 ..... . 10,39 PM
155.4075 ..ot s 27,10,39 PM
156.1725 .o e O s 27,42 PH
156.1875 27,42 PH
LS L= o [ ST PP P PH
156.2025 27 PH
T56.2325 . aeea [0 Lo TS RSRRN 27,10 PH
T158.9925 . e Lo Lo TR USRRN 27 PH
T59.0075 i aeea [0 Lo TR SSRRN 27 PH
T159.0225 .o e [0 Lo TSRS 27 PH
T59.0525 . aeea [0 Lo TSRS 27 PH
159.0675 ..o e e O s 27 PH
159.0825 ...t e O s 27 PH
1591125 o e [0 Lo TSRS USUURRN 27 PH
159.1275 27 PH
LSS 1 O o [ S PP PH
159.1425 27 PH
1591725 e e O s 27,43 PH

4B2.950 ittt Base or mobile .......cc.eeiiiiiii e 10,65 PM
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PuBLIC SAFETY PooL FREQUENCY TABLE—Continued

Frequency or brand Class of station(s) Limitations Coordinator
4B2.95625 ....oeiiiiiiiieee e 10, 44,65 PM
462.9625 ........ 27,10,65 PM
462.96875 .. 10, 44,65 PM
462.975 ...... 10,65 PM
462.98125 .. 10, 44,65 PM
462.9875 ........ 27,10,65 PM
4B2.99375 .. 10, 44,65 PM
* * * * *

§90.35 [Amended]

m 21. Section 90.35 is amended by
removing one of the duplicate entries of
“Frequency 35.48 Megahertz” of the
Industrial/Business Pool Frequency
Table of paragraph (b)(3) and by
removing and reserving paragraph
(c)(45).

m 22. Section 90.149 is amended by
revising paragraph (a) and removing
paragraph (d) to read as follows:

§90.149 License term.

(a) Except as provided in subpart R of
this part, licenses for stations authorized
under this part will be issued for a term
not to exceed ten (10) years from the

date of the original issuance or renewal.
* * * * *

m 23. Section 90.175 is amended by
revising paragraph (j) to read as follows:

§90.175 Frequency coordinator
requirements.
* * * * *

(j) The following applications need
not be accompanied by evidence of
frequency coordination:

(1) Applications for frequencies below
25 MHz.

(2) Applications for a Federal
Government frequency.

(3) Applications for frequencies in the
72—-76 MHz band except for mobile
frequencies subject to § 90.35(c)(77).

(4) Applications for a frequency to be
used for developmental purposes.

(5) Applications in the Industrial/
Business Pool requesting a frequency
designated for itinerant operations, and
applications requesting operation on
154.570 MHz, 154.600 MHz, 151.820
MHz, 151.880 MHz, and 151.940 MHz.

(6) Applications in the Radiolocation
Service.

(7) Applications filed exclusively to
modify channels in accordance with
band reconfiguration in the 806—824/
851-869 band.

(8) Applications for frequencies listed
in the SMR tables contained in
§§90.617 and 90.619.

(9) Applications indicating license
assignments such as change in
ownership, control or corporate
structure if there is no change in
technical parameters.

(10) Applications for mobile stations
operating in the 470-512 MHz band,
764—776/794—-806 MHz band, or above
800 MHz if the frequency pair is
assigned to a single system on an
exclusive basis in the proposed area of
operation.

(11) Applications for add-on base
stations in multiple licensed systems
operating in the 470-512 MHz, 764—
776/794-806 MHz band, or above 800
MHz if the frequency pair is assigned to
a single system on an exclusive basis.

(12) Applications for control stations
operating below 470 MHz, 764-776/
794—-806 MHz, or above 800 MHz and
meeting the requirements of § 90.119(b).

(13) Except for applications for the
frequencies set forth in §§90.719(c) and
90.720, applications for frequencies in
the 220—-222 MHz band.

(14) Applications for a state license
under § 90.529.

(15) Applications for narrowband low
power channels listed for itinerant use
in §90.531(b)(4).

(16) Applications for DSRCS licenses
(as well as registrations for Roadside
Units) in the 5850-5925 GHz band.

(17) Applications for the deletion of a
frequency and/or transmitter site
location.

m 24. Section 90.210 is amended by
removing paragraph (g)(1) and
redesignating paragraphs (g)(2) and
(g)(3) as paragraphs (g)(1) and (g)(2), and
by revising paragraph (o) to read as
follows:

§90.210 Power and antenna height limits.

* * * * *

(o) Instrumentation. The reference
level for showing compliance with the
emission mask shall be established,
except as indicated in §§90.210 (d), (e),
and (k), using standard engineering
practices for the modulation
characteristic used by the equipment
under test. When measuring emissions

in the 150-174 MHz and 421-512 MHz
bands the following procedures will
apply. A sufficient number of sweeps
must be measured to insure that the
emission profile is developed. If video
filtering is used, its bandwidth must not
be less than the instrument resolution
bandwidth. For frequencies more than
50 kHz removed from the edge of the
authorized bandwidth a resolution of at
least 100 kHz must be used for
frequencies below 1000 MHz. Above
1000 MHz the resolution bandwidth of
the instrumentation must be at least 1
MHz. If it can be shown that use of the
above instrumentation settings do not
accurately represent the true
interference potential of the equipment
under test, then an alternate procedure
may be used provided prior
Commission approval is obtained.

§90.607 [Amended]

W 24a. Section 90.607 is amended by
removing paragraph (a) and
redesignating paragraphs (b), (c), (d),
and (e) as paragraphs (a), (b), (c), and
(d).

m 25. Section 90.631 is amended by
revising paragraphs (b) and (d) and
removing paragraph (i) to read as
follows:

§90.631 Trunked systems loading,
construction and authorization
requirements.

* * * * *

(b) Each applicant for a non-SMR
trunked system must certify that a
minimum of seventy (70) mobiles for
each channel authorized will be placed
into operation within five (5) years of

the initial license grant.
* * * * *

(d) In rural areas, a licensee of a
trunked system may request to increase
its system capacity by five more
channels than it has constructed
without meeting the loading
requirements specified in paragraphs (b)
and (c) of this section. A rural area is
defined for purposes of this section as
being beyond a 100-mile radius of the
designated centers of the following
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urbanized areas: New York, NY; Los
Angeles, CA; Chicago, IL; Philadelphia,
PA: San Francisco, CA; Detroit, MI;
Boston, MA; Houston, TX; Washington,
DC; Dallas-Fort Worth, TX; Miami, FL;
Cleveland, OH; St. Louis, MO; Atlanta,
GA; Pittsburgh, PA; Baltimore, MD;
Minneapolis-St. Paul, MN; Seattle, WA;
San Diego, CA; and Tampa-St.
Petersburg, FL. The coordinates for the
centers of these areas are those
referenced in § 90.635, except that the
coordinates (referenced to North
American Datum 1983 (NAD83)) for
Tampa-St. Petersburg are latitude
28°00'1.1” N, longitude 82°26'59.3” W.

* * * * *

W 26. Section 90.635 is revised read as
follows:

§90.635 Limitations on power and antenna
height.

(a) The effective radiated power and
antenna height for base stations may not
exceed 1 kilowatt (30 dBw) and 304 m.
(1,000 ft.) above average terrain (AAT),
respectively, or the equivalent thereof as
determined from the Table. These are
maximum values, and applicants will be
required to justify power levels and
antenna heights requested.

(b) The maximum output power of the

transmitter for mobile stations is 100
watts (20 dBw).

TABLE.—EQUIVALENT POWER AND AN-
TENNA HEIGHTS FOR BASE STA-
TIONS IN THE 851-869 MHz AND
935-940 MHz BANDS WHICH HAVE
A REQUIREMENT FOR A 32 KM (20
MI) SERVICE AREA RADIUS

Antenna height (ATT) meters E;fte;%tlve radi-
(feet) power
(watts) 124
Above 1,372 (4,500) ............. 65
Above 1,220 (4,000) to 1,372
[CH=1010) 70
Above 1,067 (3,500) to 1,220
01010 75
Above 915 (3,000) to 1,067
[t H=T010) P 100
Above 763 (2,500) to 915
[t X01010) P 140
Above 610 (2,000) to 763
<1010 R 200
Above 458 (1,500) to 610
[301010) JP 350
Above 305 (1,000) to 458
[QI=10]0) I 600
Up to 305 (1,000) 31,000

1Power is given in terms of effective radi-
ated power (ERP).

2 Applicants in the Los Angeles, CA, area
who demonstrate a need to serve both the
downtown and fringe areas will be permitted to
utilize an ERP of 1 kw at the following moun-
taintop sites: Santiago Park, Sierra Peak,
Mount Lukens, and Mount Wilson.

3Stations with antennas below 305 m
(1,000 ft) (AAT) will be restricted to a max-
imum power of 1 kw (ERP).

4Licensees in San Diego, CA, will be per-
mitted to utilize an ERP of 500 watts at the
following mountaintop sites: Palomar, Otay,
Woodson and Miguel.

§90.653 [Removed]
m 27. Section 90.653 is removed.

§90.658 [Removed]
m 28. Section 90.658 is removed.

§90.693 [Removed]

m 29. Section 90.693 is amended by
revising paragraphs (b) and (c) to read
as follows:

§90.693 Grandfathering provisions for
incumbent licensees.

* * * * *

(b) Spectrum blocks A through V. An
incumbent licensee’s service area shall
be defined by its originally licensed 40
dBuV/m field strength contour and its
interference contour shall be defined as
its originally-licensed 22 dBuV/m field
strength contour. The “‘originally-
licensed” contour shall be calculated
using the maximum ERP and the actual
height of the antenna above average
terrain (HAAT) along each radial.
Incumbent licensees are permitted to
add, remove or modify transmitter sites
within their original 22 dBuV/m field
strength contour without prior
notification to the Commission so long
as their original 22 dBuV/m field
strength contour is not expanded.
Incumbent licensee protection extends
only to its 40 dBuV/m signal strength
contour. Pursuant to the minor
modification notification procedures set
forth in 1.947(b), the incumbent licensee
must notify the Commission within 30
days of any change in technical
parameters for stations that are
authorized under a waiver of
90.621(b)(4), or that are authorized
under 90.621(b)(5).

(c) Special provisions for spectrum
blocks F1 through V. Incumbent
licensees that have received the consent
of all affected parties or a certified
frequency coordinator to utilize an 18
dBuV/m signal strength interference
contour shall have their service area
defined by their originally-licensed 36
dBuV/m field strength contour and their
interference contour shall be defined as
their originally-licensed 18 dBuV/m
field strength contour. The “originally-
licensed” contour shall be calculated
using the maximum ERP and the actual
HAAT along each radial. Incumbent
licensees seeking to utilize an 18 dBuV/
m signal strength interference contour
shall first seek to obtain the consent of
affected co-channel incumbents. When

the consent of a co-channel licensee is
withheld, an incumbent licensee may
submit to any certified frequency
coordinator an engineering study
showing that interference will not
occur, together with proof that the
incumbent licensee has sought consent.
Incumbent licensees are permitted to
add, remove or modify transmitter sites
within their original 18 dBuV/m field
strength contour without prior
notification to the Commission so long
as their original 18 dBuV/m field
strength contour is not expanded.
Incumbent licensee protection extends
only to its 36 dBuV/m signal strength
contour. Pursuant to the minor
modification notification procedures set
forth in 1.947(b), the incumbent licensee
must notify the Commission within 30
days of any change in technical
parameters for stations that are
authorized under a waiver of
90.621(b)(4), or that are authorized
under 90.621(b)(5).

* * * * *

§90.737 [Removed]

m 30. Section 90.737 is removed.

m 31. Section 90.743 is amended by
revising paragraphs (a) introductory text
and (c) to read as follows:

§90.743 Renewal expectancy.

(a) All licensees seeking renewal of
their authorizations at the end of their
license term must file a renewal
application in accordance with the
provisions of § 1.949 of this chapter.
Licensees must demonstrate, in their
application, that:

* * * *

(c) Phase I non-nationwide licensees
have license terms of 10 years, and
therefore must meet these requirements
10 years from the date of initial
authorization in order to receive a
renewal expectancy. Phase I nationwide
licensees and all Phase II licensees have
license terms of 10 years, and therefore
must meet these requirements 10 years
from the date of initial authorization in
order to receive a renewal expectancy.

[FR Doc. 05-20927 Filed 10-19-05; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 051014263-5263-01; I.D.
093005A]

RIN 0648 AU00

Magnuson-Stevens Act Provisions;
Fisheries off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Specifications and
Management Measures; Inseason
Adjustments; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendment.

SUMMARY: This document contains
corrections to the inseason adjustments
that became effective on October 1,
2005. The inseason adjustment
contained an error in the limited entry
trawl] trip limit table, Table 3 (South), on
page 58076. The trip limit for petrale
sole on line 16 should have been closed
only south of 38° N. lat., as stated in the
preamble, rather than south of 40°10” N.
lat. as depicted in the table. These
regulations implemented changes to the
2005-2006 fishery specifications and
management measures for groundfish
taken in the U.S. exclusive economic
zone off the coasts of Washington,
Oregon, and California.

DATES: Effective 0001 hours (local time)
October 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Jamie Goen (Northwest Region, NMFS),
phone: 206—526—-4646; fax: 206—526—
6736 and; e-mail: jamie.goen@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This correcting notification also is
accessible via the Internet at the Office
of the Federal Register’s website at
http://www.gpoaccess.gov/fr/
index.html. Background information
and documents are available at the
NMFS Northwest Region website http://
www.nwr.noaa.govlsustfsh/gdfsh01.htm
and at the Council’s website at http://
www.pcouncil.org.

Background

The regulations that are the subject of
this correction are at 50 CFR 660,
subpart G. These regulations affect
persons operating in the limited entry
trawl fishery for groundfish species off
the U.S. West Coast.

Need for Correction

As published, the inseason
adjustment contained an error which
needs to be corrected. This action
provides one correction to the inseason
adjustment. The inseason adjustment
published in the Federal Register on
October 5, 2005 (70 FR 58066),
contained an error in the limited entry
trawl trip limit table, Table 3 (South), on
page 58076. The trip limit for petrale
sole on line 16 should have been closed
only south of 38° N. lat., as stated in the
preamble, rather than south of 40°10” N.
lat. as depicted in the table.

As stated in the preamble to the
inseason adjustment (70 FR 58066,
October 5, 2005), the Pacific Fishery
Management Council (Pacific Council)
recommended at its September 18-23,
2005, meeting in Portland, OR, that
NMFS implement a seaward limited
entry trawl Rockfish Conservation Area
(RCA) boundary line approximating the
250—fm (457-m) depth contour
coastwide in order to nearly eliminate
the catch of petrale sole. However,
NMFS was not able to implement this
line south of 38°N. lat. to the U.S./
Mexico border because there are no
coordinates for this line in Federal
regulations. In order to be used as
boundary lines for inseason groundfish
management, coordinates must be
published in Federal regulations at 50
CFR Part 660. Therefore, in order to
implement the intent of the Pacific
Council recommendation as much as
possible, NMFS implemented a
boundary line approximating the 200—
fm (366—m) depth contour and a
prohibition on the retention of petrale
sole in this area during October.
Because there is catch of petrale
between 200—fm (366—m) and 250—fm
(457—m), including some targeting on
petrale sole, moving the RCA boundary
line from 150—fm (274—m) to 200—fm
(366—m) for October through December
would likely not keep total catch of
petrale sole within its ABC/QY for the
year. A reduction of the petrale sole trip
limit during the middle of a cumulative
trip limit period (in this case, September
through October) would make
enforcement of such limits difficult.
Mid-cumulative trip limit reductions are
difficult to enforce because some fishers
may have already achieved the higher
limits earlier in the period while others
who have not achieved their limit
previously are restricted to the lower
limits. It is difficult to query a paper-
based fish landing ticket system mid-
cumulative limit period to see if a fisher
is in violation. Thus, NMFS determined
that a closure is the best method for
achieving the goals of this action.

Therefore, in addition to the line
change, NMFS also implemented a
prohibition on the retention of petrale
sole between 38° N. lat. and the U.S./
Mexico border during the month of
October in order to prevent targeting on
petrale sole. During November and
December, the Pacific Council
recommendation of decreasing the trip
limit for petrale sole to 2,000 b (0.9 mt)
per 2 months was determined to be
sufficient to allow retention of
incidentally caught petrale sole while
not encouraging targeting. Therefore,
while the analysis suggested a
prohibition on the retention of petrale
sole between 38° N. lat. and the U.S./
Mexico border during the month of
October, the trip limit table, Table 3
(South), mistakenly showed the
prohibition on the retention of petrale
sole between 40°10” N. lat. and the U.S./
Mexico border during the month of
October. This was an inadvertent
mistake resulting from the design of the
trip limit table (i.e., trip limits for a
species in Table 3 (South) apply
between 40°10’ N. lat. and the U.S./
Mexico border unless otherwise stated).
The prohibition on retention of petrale
sole should have been stated within that
table as applying south of 38° N. lat.

Without a correction to Federal
regulations, this fishery would be closed
between 38° N. lat. and 40°10’ N. lat.,
which is inconsistent with the intent of
the Pacific Council and NMFS. Between
38°N. lat. and 40°10” N. lat., the limited
entry trawl RCA, which extends from
the shoreline to 250—fm (457—m), as
well as the reduced petrale sole trip
limits for November and December, are
expected to sufficiently reduce the take
of petrale sole to near zero through the
end of the year.

For these reasons, NMFS is amending
Federal regulations to correctly prohibit
the retention of petrale sole between 38°
N. lat. and the U.S./Mexico border
during the month of October in the trip
limit table, Table 3 (South).

Classification

The Assistant Administrator (AA) for
Fisheries, NOAA, finds good cause to
waive the requirement to provide prior
notice and opportunity for public
comment on this action pursuant to 5
U.S.C. 553(b)(B), because providing
prior notice and opportunity for
comment would be contrary to the
public interest. The correction is to
indicate that participants in the limited
entry trawl fishery are prohibited from
retaining petrale sole between 38° N. lat.
and the U.S./Mexico border during the
month of October in the trip limit table,
Table 3 (South). NMFS had mis-
published this closure in its inseason
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adjustment for this action (70 FR 58066,
October 5, 2005). Prior notice and
opportunity for comment would
contravene the intent of this action,
which was to allow fishing for petrale
sole between 40°10” N. lat. and 38° N.
lat. during October 2005. Providing
prior notice and opportunity for
comment would cost fishermen in lost
fishing opportunity during October and
to compound this loss by going through
prior notice and opportunity for
comment would in effect make the
action meaningless. Therefore, it is
contrary to the public interest to provide
prior notice and an opportunity for
public comment on this correction.

For these reasons, the AA finds also
finds good cause to waive the 30-day

delay in effectiveness requirement
under 5 U.S.C. 553(d)(3).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: October 17, 2005.
James W. Balsiger,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m Accordingly, 50 CFR part 660 is
corrected by making the following
correcting amendments:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In part 660, subpart G, Table 3
(South) is revised to read as follows:
BILLING CODE 3510-22-S
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Table 3 (South) to Part 660, Subpart G -- 2005-2006 Trip Limits for Limited Entry Trawl Gear South of 40°10' N. Lat.
Other Limits and Requirements Apply -- Read § 660.301 - § 660.390 before using this table 092005
| JAN-FEB | MAR-APR | MAY-JUN | JUL-AUG | SEP-OCT | NOV-DEC
Rockfish Conservation Area (RCA)SI:
75 fm -
40°10' - 38° N. lat. modified 200 | 100 f;" -200 100 fm - 150 fm shoreline - 250 fm
fm ¥ m
38°-36°N. lat. [ fr?m- 150 100 fm - 150 fm shoreline - 200 fm
36° - 34°27' N. lat. & f’;‘m 150 100 fm - 150 fm 50 fm - 200 fm
75 fm - 150
fm along the
mainland 50 fm - 200 fm along the
O coast; 100 fm - 150 fm along the mainland coast; shoreline mainland coast;
South of 34°27" N. lat. shoreline - - 150 fm around islands shoreline - 200 fm
150 fm around islands
around
islands
Small footrope gear is required shoreward of the RCA, all trawl gear (large footrope, midwater trawi, and small footrope gear) is permitted -|
seaward of the RCA. >
See § 660.370 and § 660.381 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. w
See §§ 660.390-660.394 for Conservation Area Descriptions and Coordinates (including RCAs, YRCA, CCAs, Farallon Islands, and r
Cordell Banks).
State trip limits may be more restrictive than federal trip limits, particularly in waters off Oregon and California. m
1 Minor slope rockfish? & Darkblotched «w
rockfish —
8,0001b/2 | 20,000 Ib/ 2 8,000 Ib/ 2 600072 | N
0 { 0 ’ ’ " ’
2 40°10'- 38" N. lat, 4,000 Ib/ 2 months months months months months o
3 South of 38° N. lat. 40,000 Ib/ 2 months -
4 Splitnose -
8,0001b/2 | 20,000 Ib/ 2 8,000 Ib/ 2 6,000 Ib/ 2
0 ' 0 ’ ’ ’ ’
5 40710'- 38" N. lat. 4,000 Ib/ 2 months months months months months -
6 South of 38° N. lat. 40,000 Ib/ 2 months
7 DTS complex
9,000 Ib/ 2
8 Sablefish 14,000 Ib/ 2 months 16,000 Ib/ 2 months months
. 11,000 Ib/ 2
9 Longspine thornyhead 19,000 ib / 2 months months
10 Shortspine thornyhead 4,200 Ib/ 2 months 4,600 Ib/ 2 months 3}?}‘;‘3“'% 2
11 Dover sole 50,000 Ib/ 2 months 40,000 Ib/ 2 months 30,000 I/ 2
months
12 Flatfish (except Dover sole)
13 Other flatfish® & English sole
30,000 Ib/ 2
14 04 _ 2Q0 )
40°10'- 3&°N. lat. 110,000 Ib/ 2 Other flatfish, English sole & Petrale sole: 110,000 Ib/ 2 months
. months months, no more than 42,000 Ib/ 2 months of which may be | 40,000 Ib/ 2
15 South of 38" N. lat. petrale sole. South of 38° N. lat. during October, retention months
T of petrale sole is prohibited. 2.000 Ib/ 2
16  Petrale sole No limit months
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Table 3 (South). Continued

17 Arrowtooth flounder
18 40°10' - 38° N. lat. 10,000(:;/ 2
No limit 10,000 Ib/ 2 months months
19 South of 38° N. at. 5.000 16/ 2
months
20 Whiting
Before the primary whiting season: CLOSED -- During the primary season: mid-water trawl
21 midwater trawl[ permitted in the RCA. See §660.373 for season and trip limit details. -- After the primary
whiting season: CLOSED
Before the primary whiting season: 20,000 Ib/trip -- During the primary season: 10,000 Ib/trip
22 large & small footrope gear - After the primary whiting season: 10,000 Ib/trip
23 Minor shelf rockﬂsh", Chilipepper,
Shortbelly, Widow, & Yelloweye rockfish
large footrope or midwater trawi for|
24 Minor shelf rockfish & Shortbelly, 300 b/ month
large footrope or midwater traw for|
25 Chilipepper] 2,000 Ib/ 2 months 12,000 Ib/ 2 months 8,000 Ib/ 2 months
large footrope or midwater trawi for,
% Widow &-Yelloweye CLOSED
27 small footrope trawl 300 Ib/ month
28 Bocaccio
29 large footrope or midwater trawl 300 Ib/ 2 months
30 small footrope trawl CLOSED
31 Canary rockfish
32 large footrope or midwater trawl CLOSED
33 small footrope trawl 100 Ib/ month 300 Ib/ month 100 Ib/ month
34 Cowcod CLOSED
Minor nearshore rockfish & Black
35 )
rockfish
36 large footrope or midwater trawl CLOSED o
37 small footrope trawl 300 Ib/ month
38 Lingcodu — -
39 large footrope or midwater trawi 500 Ib/ 2 months
40 small footrope trawl 800 Ib/ 2 months 1,000 Ib/ 2 months 800 Ib/ 2 months

41 Other Fish® & Cabezon

Not limited

Juod (Yinosg) ¢ 319Vl

1/ Yellowtail is included in the trip limits for minor shelf rockfish.
2/ POP is included in the trip limits for minor slope rockfish
3/ "Other flatfish" are defined at § 660.302 and include butter sole, curlfin sole, flathead sole, Pacific sanddab, rex sole, rock sole,

sand sole, and starry flounder.
4/ The minimum size limit for lingcod is 24 inches (61 cm) total length.

5/ Other fish are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers, and kelp greenling.

Pacific cod is included in the trip limits for "other fish."
6/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by depth contours
but specifically defined by lat/long coordinates set out at § 660.390.
7/ The "modified 200 fm" line is modified to exclude certain petrale sole areas from the RCA.
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.

[FR Doc. 05-21088 Filed 10-18-05; 1:11 pm]
BILLING CODE 3510-22-C




Federal Register/Vol. 70, No. 202/ Thursday, October 20, 2005/Rules and Regulations

61067

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126333-5040-02; I.D.
101705A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for pollock in Statistical Area
630 of the Gulf of Alaska (GOA) for 48
hours. This action is necessary to fully
use the 2005 total allowable catch (TAC)
of pollock specified for Statistical Area
630.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 17, 2005, through
1200 hrs, A.lLt., October 19, 2005.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of

Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMFS closed the directed fishery for
pollock in Statistical Area 630 of the
GOA under §679.20(d)(1)(iii) on
October 8, 2005 (70 FR 59676, October
13, 2005).

NMFS has determined that
approximately 1,700 mt of pollock
remain in the directed fishing
allowance. Therefore, in accordance
with 679.25(a)(2)(1)(C) and (a)(2)(iii)(D),
and to fully utilize the 2005 TAC of
pollock in Statistical Area 630, NMFS is
terminating the previous closure and is
reopening directed fishing for pollock in
Statistical Area 630 of the GOA. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that the
directed fishing allowance for pollock in
Statistical Area 630 of the GOA will be
reached after 48 hours. Consequently,
NMFS is prohibiting directed fishing for
pollock in Statistical Area 630 of the
GOA effective 1200 hrs, A.Lt., October
19, 2005.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant

Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of pollock in
Statistical Area 630 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of October 13,
2005.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by section
679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 17, 2005.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-20994 Filed 10-17-05; 1:14 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51

[Docket Number FV-04-310]

RIN 0581-AC46

Revision of Fees for the Fresh Fruit

and Vegetable Terminal Market
Inspection Services

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; reopening and
extension of comment period.

SUMMARY: Notice is hereby given that
the comment period on the proposed
Revision of Fees for the Fresh Fruit and
Vegetable Terminal Market Inspection
Service is reopened and extended. This
action will allow interested persons
additional time to prepare and submit
comments.

DATES: Comments must be postmarked,
courier dated, or sent via the internet on
or before November 3, 2005.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
can be sent to: (1) Department of
Agriculture, Agricultural Marketing
Service, Fruit and Vegetable Programs,
Fresh Products Branch, 1400
Independence Ave., SW., Room 0640-S,
Washington, DC 20250-0295, faxed to
(202) 720-5136; (2) via e-mail to
FPB.DocketClerk@usda.gov.; or (3)
Internet: http://www.regulations.gov. All
comments should make reference to the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
above office during regular business
hours.

FOR FURTHER CONTACT INFORMATION: Rita
Bibbs-Booth, USDA, 1400 Independence
Ave., SW., Room 0640-S, Washington,
DC 20250-0295, or call (202) 720-0391.
SUPPLEMENTARY INFORMATION: A
proposed rule was published in the
Federal Register on August 25, 2005 (70

FR 49882) requesting comments on the
proposed Revision of Fees for the Fresh
Fruit and Vegetable Terminal Market
Inspection Services. Comments on the
proposed rule were required to be
received on or before September 26,
2005. A comment was received from an
industry association, representing
independent produce wholesale
receivers, expressing the need for
additional time to comment. The
association requested the comment
period be extended to allow the
association an opportunity to meet with
their members to discuss the impact of
the proposed fee increase.

After reviewing the commenter’s
request, AMS is reopening and
extending the comment period in order
to allow sufficient time for interested
persons, including the association, to
prepare and submit comments

Dated: October 14, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-20961 Filed 10-19-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 3
[Docket No. 05—-16]
RIN 1557-AC95

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R-1238]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 325
RIN 3064—-AC96

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 567
[No. 2005-40]
RIN 1550-AB98

Risk-Based Capital Guidelines; Capital
Adequacy Guidelines; Capital
Maintenance: Domestic Capital
Modifications

AGENCIES: Office of the Comptroller of
the Currency, Treasury; Board of
Governors of the Federal Reserve
System; Federal Deposit Insurance
Corporation; and Office of Thrift
Supervision, Treasury.

ACTION: Joint advance notice of
proposed rulemaking (ANPR).

SUMMARY: The Office of the Comptroller
of the Currency (OCC), Board of
Governors of the Federal Reserve
System (Board), Federal Deposit
Insurance Corporation (FDIC), and
Office of Thrift Supervision (OTS)
(collectively, “the Agencies”) are
considering various revisions to the
existing risk-based capital framework
that would enhance its risk sensitivity.
These changes would apply to banks,
bank holding companies, and savings
associations (“‘banking organizations”).
The Agencies are soliciting comment on
possible modifications to their risk-
based capital standards that would
facilitate the development of fuller and
more comprehensive proposals
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applicable to a range of activities and
exposures.

This ANPR discusses various
modifications that would increase the
number of risk-weight categories, permit
greater use of external ratings as an
indicator of credit risk for externally-
rated exposures, expand the types of
guarantees and collateral that may be
recognized, and modify the risk weights
associated with residential mortgages.
This ANPR also discusses approaches
that would change the credit conversion
factor for certain types of commitments,
assign a risk-based capital charge to
certain securitizations with early-
amortization provisions, and assign a
higher risk weight to loans that are 90
days or more past due or in nonaccrual
status and to certain commercial real
estate exposures. The Agencies are also
considering modifying the risk weights
on certain other retail and commercial
exposures.

DATES: Comments on this joint advance
notice of proposed rulemaking must be
received by January 18, 2006.
ADDRESSES: Comments should be
directed to:

OCC: You should include OCC and
Docket Number 05-16 in your comment.
You may submit comments by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e OCC Web Site: http://
www.occ.treas.gov. Click on “Contact
the OCC,” scroll down and click on
“Comments on Proposed Regulations.”

e E-mail address:
regs.comments@occ.treas.gov.

e Fax: (202) 874—4448.

e Mail: Office of the Comptroller of
the Currency, 250 E Street, SW., Mail
Stop 1-5, Washington, DC 20219.

e Hand Delivery/Courier: 250 E
Street, SW., Attn: Public Information
Room, Mail Stop 1-5, Washington, DC
20219.

Instructions: All submissions received
must include the agency name (OCC)
and docket number or Regulatory
Information Number (RIN) for this
notice of proposed rulemaking. In
general, OCC will enter all comments
received into the docket without
change, including any business or
personal information that you provide.
You may review comments and other
related materials by any of the following
methods:

¢ Viewing Comments Personally: You
may personally inspect and photocopy
comments at the OCC’s Public
Information Room, 250 E Street, SW.,
Washington, DC. You can make an
appointment to inspect comments by
calling (202) 874—5043.

¢ Viewing Comments Electronically:
You may request e-mail or CD-ROM
copies of comments that the OCC has
received by contacting the OCC’s Public
Information Room at
regs.comments@occ.treas.gov.

e Docket: You may also request
available background documents and
project summaries using the methods
described above.

Board: You may submit comments,
identified by Docket No. R-1238, by any
of the following methods:

e Agency Web Site: hitp://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

e FAX: (202) 452-3819 or (202) 452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper form in Room MP-500 of the
Board’s Martin Building (20th and C
Street, NW.) between 9 a.m. and 5 p.m.
on weekdays.

FDIC: You may submit by any of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Agency Web site: http://
www.FDIC.gov/regulations/laws/
federal/propose.html.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments/Legal
ESS, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429.

¢ Hand Delivery/Courier: The guard
station at the rear of the 550 17th Street
Building (located on F Street), on

business days between 7 a.m. and 5 p.m.

e E-mail: comments@FDIC.gov.

¢ Public Inspection: Comments may
be inspected and photocopied in the
FDIC Public Information Center, Room
100, 801 17th Street, NW., Washington,
DC, between 9 a.m. and 4:30 p.m. on
business days.

Instructions: Submissions received
must include the Agency name and title
for this notice. Comments received will
be posted without change to http://
www.FDIC.gov/regulations/laws/
federal/propose.html, including any
personal information provided.

OTS: You may submit comments,
identified by No. 2005—40, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail address:
regs.comments@ots.treas.gov. Please
include No. 2005—40 in the subject line
of the message and include your name
and telephone number in the message.

e Fax: (202) 906-6518.

e Mail: Regulation Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention: No.
2005—-40.

e Hand Delivery/Courier: Guard’s
Desk, East Lobby Entrance, 1700 G
Street, NW., from 9 a.m. to 4 p.m. on
business days, Attention: Regulation
Comments, Chief Counsel’s Office,
Attention: No. 2005—40.

Instructions: All submissions received
must include the Agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking. All comments received will
be posted without change to the OTS
Internet Site at http://www.ots.treas.gov/
pagehtml.cfm?catNumber=67&an=1,
including any personal information
provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.ots.treas.gov/
pagehtml.cfm?catNumber=67&an=1. In
addition, you may inspect comments at
the Public Reading Room, 1700 G Street,
NW., by appointment. To make an
appointment for access, call (202) 906—
5922, send an e-mail to
public.info@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755. (Prior notice identifying the
materials you will be requesting will
assist us in serving you.) We schedule
appointments on business days between
10 a.m. and 4 p.m. In most cases,
appointments will be available the next
business day following the date we
receive a request.

FOR FURTHER INFORMATION CONTACT:

OCC: Nancy Hunt, Risk Expert,
Capital Policy Division, (202) 874—-4923,
Laura Goldman, Counsel, or Ron
Shimabukuro, Special Counsel,
Legislative and Regulatory Activities
Division, (202) 874-5090, Office of the
Comptroller of the Currency, 250 E
Street, SW., Washington, DC 20219.
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Board: Thomas R. Boemio, Senior
Project Manager, Policy, (202) 452—
2982, Barbara Bouchard, Deputy
Associate Director, (202) 452—-3072,
Jodie Goff, Senior Financial Analyst,
(202) 452-2818, Division of Banking
Supervision and Regulation, or Mark E.
Van Der Weide, Senior Counsel, (202)
452-2263, Legal Division. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263-4869.

FDIC: Jason C. Cave, Chief, Policy
Section, Capital Markets Branch, (202)
898-3548, Bobby R. Bean, Senior
Quantitative Risk Analyst, Capital
Markets Branch, (202) 898-3575,
Division of Supervision and Consumer
Protection; or Michael B. Phillips,
Counsel, (202) 898-3581, Supervision
and Legislation Branch, Legal Division,
Federal Deposit Insurance Corporation,
550 17th Street, NW., Washington, DC
20429.

OTS: Teresa Scott, Senior Project
Manager, Supervision Policy (202) 906—
6478, or Karen Osterloh, Special
Counsel, Regulation and Legislation
Division, Chief Counsel’s Office, (202)
906-6639, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552.

SUPPLEMENTARY INFORMATION:

I. Background

In 1989 the Agencies implemented a
risk-based capital framework for U.S.
banking organizations ! based on the
“International Convergence of Capital
Measurement and Capital Standards”
(“Basel I’ or <“1988 Accord”) as
published by the Basel Committee on
Banking Supervision (“Basel
Committee”’).2 Basel I addressed certain
weaknesses in the various regulatory
capital regimes that were in force in
most of the world’s major banking
jurisdictions. The Basel I framework
established a uniform regulatory capital
system that was more sensitive to
banking organizations’ risk profiles than
the regulatory capital to total assets ratio
that was previously used in the United
States, assessed regulatory capital

1See 12 CFR part 3, appendix A (OCC); 12 CFR
parts 208 and 225, appendix A (Board); 12 CFR part
325, appendix A (FDIC); and 12 CFR part 567
(OTS). The risk-based capital rules generally do not
apply to bank holding companies with less than
$150 million in assets. On September 8, 2005, the
Board issued a proposal that generally would raise
this exclusion amount to $500 million. (See 70 FR
53320.) The comment period will end on November
11, 2005.

2The Basel Committee on Banking Supervision
was established in 1974 by central banks and
authorities with bank supervisory responsibilities.
Current member countries are Belgium, Canada,
France, Germany, Italy, Japan, Luxembourg, the
Netherlands, Spain, Sweden, Switzerland, the
United Kingdom, and the United States.

against off-balance sheet items,
minimized disincentives for banking
organizations to hold low-risk assets,
and encouraged institutions to
strengthen their capital positions.

The Agencies’ existing risk-based
capital framework generally assigns
each credit exposure to one of five broad
categories of credit risk, which allows
for only limited distinctions in credit
risk for most exposures. The Agencies
and the industry generally agree that the
existing risk-based capital framework
should be modified to better reflect the
risks present in many banking
organizations without imposing undue
regulatory burden.

Since the implementation of the Basel
I framework, the Agencies have made
numerous revisions to their risk-based
capital rules in response to changes in
financial market practices and
accounting standards. Over time, these
revisions typically have increased the
degree of risk sensitivity of the
Agencies’ risk-based capital rules. In
recent years, however, the Agencies
have limited modifications to the risk-
based capital framework at the domestic
level and focused on the international
efforts to revise the Basel I framework.
In June 2004, the Basel Committee
introduced a new capital adequacy
framework for large, internationally-
active banking organizations,
“International Convergence of Capital
Measurement and Capital Standards: A
Revised Framework” (Basel II).3 The
Basel Committee’s goal was to develop
a more risk sensitive capital adequacy
framework for internationally-active
banking organizations that generally
rely on sophisticated risk management
and measurement systems. Basel II is
designed to create incentives for these
organizations to improve their risk
measurement and management
processes and to better align minimum
capital requirements with the risks
underlying activities conducted by these
banking organizations.

In August 2003, the Agencies issued
an Advance Notice of Proposed
Rulemaking (‘“‘Basel I ANPR”), which
explained how the Agencies might
implement the Basel I approach in the
United States.* As part of the Basel II

3The complete text for Basel II is available on the
Bank for International Settlements Web site at
http://www.bis.org.

4 As stated in its preamble, the Basel Il ANPR was
based on a consultation document entitled “The
New Basel Capital Accord” that was published by
the Basel Committee on April 29, 2003 for public
comment. The Basel II ANPR anticipated the
issuance of a final revised accord. The ANPR
identified the United States banking organizations
that would be subject to this new capital regime
(“Basel II banks”) as those: (1) with total banking
assets in excess of $250 billion or on-balance sheet

implementation process, the Agencies
have been working to develop a notice
of proposed rulemaking (NPR) that
provides the industry with a more
definitive proposal for implementing
Basel II in the United States (‘“‘Basel II
NPR”).

The complexity and cost associated
with implementing the Basel II
framework effectively limit its
application to those banking
organizations that are able to take
advantage of the economies of scale
necessary to absorb these expenses. The
implementation of Basel II would create
a bifurcated regulatory capital
framework in the United States, which
may result in regulatory capital charges
that differ for similar products offered
by both large and small banking
organizations.

In comments responding to the Basel
II ANPR, Congressional testimony, and
other industry communications, several
banking organizations, trade
associations, and others raised concerns
about the competitive effects of a
bifurcated regulatory framework on
community and regional banking
organizations. Among other broad
concerns, these commenters asserted
that implementing the Basel II capital
regime in the United States would result
in lower capital requirements for some
banking organizations with respect to
certain types of credit exposures.
Community and regional banking
organizations claimed that this would
put them at a competitive disadvantage.

As part of the ongoing analysis of
regulatory capital requirements, the
Agencies believe that it is important to
update their risk-based capital standards
to enhance the risk-sensitivity of the
capital charges, to reflect changes in
accounting standards and financial
markets, and to address competitive
equity questions that, ultimately, may
be raised by U.S. implementation of the
Basel II framework. Accordingly, the
Agencies are considering a number of
revisions to their Basel I-based
regulations.

To assist in quantifying the potential
effects of Basel II, the Agencies
conducted a quantitative impact study
during late 2004 and early 2005 (QIS 4).
QIS 4 was a comprehensive effort
completed by 26 of the largest banking

foreign exposures in excess of $10 billion, and (2)
that choose to voluntarily apply Basel II. See 68 FR
45900 (Aug. 4, 2003). For credit risk, Basel II
includes three approaches for regulatory capital:
standardized, foundation internal ratings-based,
and the advanced internal ratings-based. For
operational risk, Basel II also includes three
methodologies: basic indicator, standardized, and
advanced measurement. The Basel Il ANPR focused
only on the advanced internal ratings-based and the
advanced measurement approaches.
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organizations using their own internal
estimates of the key risk parameters
driving the capital requirements under
the Basel II framework. The preliminary
results of QIS 4, which were released
earlier this spring,5 prompted concerns
with respect to the (1) reduced levels of
regulatory capital that would be
required at individual banking
organizations operating under the Basel
II-based rules, and (2) dispersion of
results among organizations and
portfolio types. Because of these
concerns, the issuance of a Basel Il NPR
was postponed while the Agencies
undertook additional analytical work.®

The Agencies understand the desire of
banking organizations to compare the
proposed revisions to the existing Basel
I-based capital regime with the Basel II
proposal. However, the ability to
definitively compare this ANPR with a
Basel II NPR is limited due to the delay
in the issuance of the Basel II NPR and
to the number of options suggested in
this ANPR. The Agencies intend to
publish the pending Basel I NPR and an
NPR addressing the Basel I-based rules
in similar time frames, which will
ultimately enable commenters to
compare the proposals.

The existing risk-based capital
requirements focus primarily on credit
risk and generally do not impose
explicit capital charges for operational
or interest rate risk, which are covered
implicitly by the framework. The risk-
based capital charges suggested in this
ANPR continue to implicitly cover
aspects of these risks. Moreover, the
Agencies are not proposing revisions to
the existing leverage capital
requirements (i.e., Tier 1 capital to total
assets).”

II. Domestic Capital Framework
Revisions

In considering revisions to their
domestic risk-based capital rules the
Agencies were guided by five broad
principles. A revised framework must:
(1) Promote safe and sound banking
practices and a prudent level of
regulatory capital, (2) maintain a
balance between risk sensitivity and

5 See Testimony before the Subcommittee on
Financial Institutions and Consumer Credit and the
Subcommittee on Domestic and International
Monetary Policy, Trade and Technology of the
Committee on Financial Services, United States
House of Representatives, May 11, 2005. The
testimony is available at http://
financialservices.house.gov/
hearings.asp?formmode-detail&hearing-383. The
specific numbers from the QIS 4 survey are
currently under review.

6 See interagency press release dated April 29,
2005.

7See 12 CFR 3.6(b) and (c) (OCC); 12 CFR part
208, appendix B and 12 CFR part 225, appendix D
(Board); 12 CFR 325.3 (FDIC); 12 CFR 567.8 (OTS).

operational feasibility, (3) avoid undue
regulatory burden, (4) create appropriate
incentives for banking organizations,
and (5) mitigate material distortions in
the amount of regulatory risk-based
capital requirements for large and small
institutions. The changes under
consideration are broadly consistent
with the concepts used in developing
Basel II, but are tailored to the structure
and activities of banking organizations
operating primarily in the United States.

In this ANPR, the Agencies are
considering:

¢ Increasing the number of risk-
weight categories to which credit
exposures may be assigned;

e Expanding the use of external credit
ratings as an indicator of credit risk for
externally-rated exposures;

e Expanding the range of collateral
and guarantors that may qualify an
exposure for a lower risk weight;

¢ Using loan-to-value ratios, credit
assessments, and other broad measures
of credit risk for assigning risk weights
to residential mortgages;

e Modifying the credit conversion
factor for various commitments,
including those with an original
maturity of under one year;

¢ Requiring that certain loans 90 days
or more past due or in a non-accrual
status be assigned to a higher risk-
weight category;

¢ Modifying the risk-based capital
requirements for certain commercial
real estate exposures;

¢ Increasing the risk sensitivity of
capital requirements for other types of
retail, multifamily, small business, and
commercial exposures; and

o Assessing a risk-based capital
charge to reflect the risks in
securitizations backed by revolving
retail exposures with early amortization
provisions.

The Agencies welcome comments on
all aspects of their risk-based capital
framework that might require further
review and possible modification, as
well as suggestions for reducing the
burden of these rules. The Agencies
believe that a banking organization
should be able to implement any
changes outlined in this ANPR using
data that are currently available as part
of the organization’s credit approval and
portfolio management processes. As a
result, this approach should minimize
potential regulatory burden associated
with any revisions to the existing risk-
based capital rules. Commenters are
particularly requested to address
whether any of the proposed changes
would require data that are not
currently available as part of the
organization’s existing credit approval
and portfolio management systems.

As required under section 2222 of the
Economic Growth and Regulatory
Paperwork Reduction Act of 1996
(EGRPRA), the Agencies are requesting
comments on any outdated,
unnecessary, or unduly burdensome
requirements in their regulatory capital
rules. The Agencies specifically request
comment on the extent to which any of
these capital rules may adversely affect
competition and whether: (1) Statutory
changes are necessary to eliminate
specific burdensome requirements in
these capital rules; (2) any of these
capital rules contain requirements that
are unnecessary to serve the purposes of
the statute that they implement; (3) the
compliance cost associated with
reporting, recordkeeping, and disclosure
requirements in these capital rules is
justified; and (4) any of these capital
rules are unclear.

A. Increase the Number of Risk-Weight
Categories

The Agencies’ risk-based capital
framework currently has five risk-
weight categories: zero, 20, 50, 100, and
200 percent. This limited number of
risk-weight categories limits
differentiation of credit quality among
the individual exposures. Thus, the
Agencies are considering alternatives
that would better associate credit risk
with an underlying exposure. One
approach would be to increase the
number of risk-weight categories to
which on-balance sheet assets and
credit equivalent amounts of off-balance
sheet exposures may be assigned.

For illustrative purposes, this ANPR
suggests adding four new risk-weight
categories: 35, 75, 150, and 350 percent.
Increasing the number of basic risk-
weight categories from five to nine
would permit banking organizations to
redistribute exposures into additional
categories of risk-weights. Like the
changes in Basel II, the revisions
suggested in this ANPR, such as
increasing the number of risk-weight
categories, should improve the risk
sensitivity of the Agencies’ regulatory
capital rules. However, the increase in
risk-weight categories is not expected to
generate the same capital requirement
for a given exposure as the pending
Basel II proposal. The proposed
categories would remain relatively
broad measures of credit risk, which
should minimize regulatory burden.

The Agencies seek comment on
whether (1) increasing the number of
risk-weight categories would allow
supervisors to more closely align capital
requirements with risk; (2) the
additional risk-weight categories
suggested above would be appropriate;
(3) the risk-based capital framework
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should include more risk-weight
categories than those proposed, such as
a lower risk weight for the highest
quality assets with very low historical
default rates; and (4) an increased
number of risk-weight categories would
cause unnecessary burden on banking
organizations.

B. Use of External Credit Ratings

In November 2001, the Agencies
revised their risk-based capital
standards to permit banking
organizations to rely on external credit
ratings that are publicly issued by
Nationally Recognized Statistical Rating

Organizations (NRSROs) 8 to assign risk
weights to certain recourse obligations,
direct credit substitutes, residual
interests, and asset- and mortgage-
backed securities.® For example, subject
to the requirements of the rule,
mortgage-backed securities with a long-
term rating of AAA or AA 19 may be
assigned to the 20 percent risk-weight
category, and mortgage-backed
securities with a long-term rating of BB
may be assigned to the 200 percent risk-
weight category. The rule did not apply
this ratings-based approach to corporate
debt and other types of exposures, even
if they have an NRSRO rating.

To enhance the risk sensitivity of the
risk-based capital framework, the
Agencies are considering a broader use
of NRSRO credit ratings to determine
the risk-based capital charge for most
NRSRO-rated exposures. If an exposure
has multiple NRSRO ratings and these
ratings differ, the credit exposure could
be assigned to the risk weight applicable
to the lowest NRSRO rating.

The Agencies currently are
considering assigning risk weights to the
rating categories in a manner similar to
that presented in Tables 1 and 2.11

Table 1: Illustrative Risk Weights Based on External Ratings

Long-term rating category Examples Risk Weights
Highest two investment grade ratings AAA/AA 20 percent
Third-highest investment grade rating A 35 percent
Third-lowest investment grade rating BBB+ 50 percent
Second-lowest investment grade rating BBB 75 percent
Lowest-investment grade rating BBB- 100 percent
One category below investment grade BB+, BB, BB- 200 percent
Two or more categories below investment grade B and lower 350 percent

Table 2: Illustrative Risk Weights Based on Short-Term External Ratings

Short-term rating category Examples Risk Weights
Highest investment grade rating A-1 20 percent
Second-highest investment grade rating A-2 35 percent
Lowest investment grade rating A-3 75 percent

While the Agencies are considering
greater use of external ratings for
determining capital requirements for a
broad range of exposures, the Agencies
are not planning to revise the risk
weights for all rated exposures. For
example, the Agencies are considering
retaining the zero percent risk weight
for short- and long-term U.S.
government and agency exposures that
are backed by the full faith and credit

8 A NRSRO is an entity recognized by the
Division of Market Regulation of the Securities and
Exchange Commission (SEC) as a nationally
recognized statistical rating organization for various
purposes, including the SEC’s uniform net capital
requirements for brokers and dealers.

9Final Rule to Amend the Regulatory Capital
Treatment of Recourse Arrangements, Direct Credit
Substitutes, Residual Interests in Asset

of the U.S. government and the 20
percent risk weight for U.S. government-
sponsored entities.

The Agencies recognize that for
certain exposures, the existing rules
might serve as a better indicator of risk
than the ratings-based approach as
presented. The Recourse Final Rule
introduced capital charges on sub-
investment quality and unrated
exposures that adequately reflect the

Securitizations, and Asset-Backed and Mortgage-

Backed Securities (Recourse Final Rule), 66 FR
59614 (November 29, 2001).

10 The rating designations (e.g., “AAA,” “BBB”,
and “A1”) used in this ANPR are illustrative only
and do not indicate any preference for, or
endorsement of, any particular rating agency
designation system.

risks associated with these exposures,
which the Agencies intend to retain in
their present form. Similarly, for
exposures such as federal funds sold
and other short-term inter-bank lending
arrangements, the existing capital rules
provide for a reasonable indicator of risk
and thus would not be proposed to be
changed. The Agencies also intend to
retain the current treatment for
municipal obligations. The Agencies

11 As more fully discussed in Section C of this
ANPR, the Agencies are also considering using
these tables to risk weight an exposure that is
collateralized by debt that has an external rating
issued by a NRSRO or that is guaranteed by an
entity whose senior long-term debt has an external
credit rating assigned by an NRSRO.
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recognize that other examples exist
where the existing capital rules might
serve as an appropriate indicator of risk,
and request comment and suggestions
on ways to accommodate these
situations.

The Agencies would retain the ability
to override the use of certain ratings or
the ratings on certain exposures, either
on a case-by-case basis or through
broader supervisory policy, if necessary,
to address the risk that a particular
exposure poses. Furthermore, while
banking organizations would be
permitted to use external ratings to
assign risk weights, this would not
release an organization from its
responsibility to comply with safety and
soundness standards regarding prudent
underwriting, account management, and
collection policies and practices.

The Agencies solicit comment on (1)
whether the risk-weight categories for
NRSRO ratings are appropriately risk
sensitive, (2) the amount of any
additional burden that this approach
might generate, especially for
community banking organizations, in
comparison with the benefit that such
organizations would derive, (3) the use
of other methodologies that might be
reasonably employed to assign risk
weights for rated exposures, and (4)
methodologies that might be used to
assign risk weights to unrated
exposures.

C. Expand Recognized Financial
Collateral and Guarantors

i. Recognized Financial Collateral

The Agencies’ risk-based capital
framework permits lower risk weights
for exposures protected by certain types
of eligible financial collateral.
Generally, the only forms of collateral
that the Agencies’ existing rules
recognize are cash on deposit at the
banking organization; securities issued
or guaranteed by central governments of
the OECD countries, U.S. government
agencies, and U.S. government-
sponsored enterprises; and securities
issued by multilateral lending
institutions or regional development
banks.2 If an exposure is partially
secured, the portion of the exposure that
is covered by collateral generally may
receive the risk weight associated with
the collateral, and the portion of the
exposure that is not covered by the
collateral is assigned to the risk-weight

12 The Agencies’ rules, however, differ somewhat
as is described in the Agencies’ joint report to
Congress. See “‘Joint Report: Differences in
Accounting and Capital Standards among the

category applicable to the obligor or the
guarantor.

The banking industry has commented
that the Agencies should recognize the
risk mitigation provided by a broader
array of collateral types for purposes of
determining a banking organization’s
risk-based capital requirements. The
Agencies believe that recognizing
additional risk mitigation techniques
would increase the risk sensitivity of
their risk-based capital standards in a
manner generally consistent with
market practice and would provide
greater incentives for better credit risk
management practices.

The Agencies are considering
expanding the list of recognized
collateral to include short- or long-term
debt securities (for example, corporate
and asset- and mortgage-backed
securities) that are externally-rated at
least investment grade by an NRSRO, or
issued or guaranteed by a sovereign
central government that is externally-
rated at least investment grade by an
NRSRO. The NRSRO-rated debt
securities would be assigned to the risk-
weight category appropriate to the
external credit rating as discussed in
section IL.B of this ANPR. For example,
the portion of an exposure collateralized
by a AAA- or AA-rated corporate
security could be assigned to the 20
percent risk-weight category. Similarly,
portions of exposures collateralized by
financial collateral would be assigned to
risk-weight categories based on the
external rating of that collateral.

To use this expanded list of collateral,
banking organizations would be
required to have collateral management
systems that can track collateral and
readily determine the value of the
collateral that the banking organization
would be able to realize. The Agencies
are seeking comments on whether this
approach for expanding the scope of
eligible collateral improves risk
sensitivity without being overly
burdensome.

ii. Eligible Guarantors

Under the Agencies’ risk-based capital
framework there is only limited
recognition of guarantees provided by
independent third parties. Specifically,
the risk-based capital standards assign
lower risk weights to exposures that are
guaranteed by the central government of
an OECD country, U.S. government

Federal Banking Agencies”, 57 FR 15379 (March 25,
2005). The Agencies intend to eliminate these
differences in their respective risk-based capital
regulations relating to collateralized exposures.

agencies, U.S. government-sponsored
enterprises, municipalities, public
sector entities in OECD countries,
multilateral lending institutions and
regional development banks, depository
institutions incorporated in OECD
countries, qualifying securities firms,
short-term exposures of depository
institutions incorporated in non-OECD
countries, and local currency exposures
of central governments of non-OECD
countries.

The Agencies seek comment on
expanding the scope of recognized
guarantors to include any entity whose
long-term senior debt has been assigned
an external credit rating of at least
investment grade by an NRSRO. The
applicable risk weight for the
guaranteed exposure could be based on
the risk weights in Tables 1 and 2. This
approach would eliminate the
distinction between OECD and non-
OECD countries. The Agencies are also
seeking comments on using a ratings-
based approach for determining the risk
weight applicable to a recognized
guarantor and, more specifically,
limiting the external rating for a
recognized guarantor to investment
grade or above.

D. One-to-Four Family Mortgages: First
and Second Liens

Under the existing rules, most one-to-
four family mortgages that are first liens
are generally eligible for a 50 percent
risk weight. Industry participants have,
for some time, asserted that this 50
percent risk weight imposes an
excessive risk-based capital requirement
for many of these exposures. The
Agencies observe that this “one size fits
all” approach to risk-based capital may
not assess suitable levels of capital for
either low-or high-risk mortgage loans.
Therefore, to align risk-based capital
requirements more closely with risk, the
Agencies are considering possible
options for changing their risk-based
capital requirements for first lien one-to-
four family residential mortgages.

Several industry participants have
suggested that capital requirements for
first lien one-to-four family mortgages
could be based on collateral through the
use of the loan-to-value ratio (LTV). The
following table illustrates one approach
for using LTV ratios to determine risk-
based capital requirements:

This approach would result in consistent rules
governing collateralized transactions in all material
respects among the Agencies.
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Table 3: Illustrative Risk Weights for First Lien
One-to-Four Family Residential Mortgages

Basing risk weights on LTVs in a
manner similar to that illustrated above
is intended to improve the risk
sensitivity of the existing risk-based
capital framework. The Agencies believe
that the use of LTV ratios to measure
risk sensitivity would not increase
regulatory burden for banking
organizations since this data is readily
available and is often utilized in the
loan approval process and in managing
mortgage portfolios.

Banking organizations would
determine the LTV of a mortgage loan
after consideration of loan-level private
mortgage insurance (PMI) provided by
an insurer with an NRSRO-issued long-
term debt rating of single A or higher.
However, the Agencies currently do not
recognize portfolio or pool-level PMI for
purposes of determining the LTV of an
individual mortgage. Furthermore, the
Agencies note that reliance on even a
highly-rated PMI insurance provider has
some measure of counterparty credit
risk and that PMI contract provisions
vary, which provides banking
organizations with a range of

(after consideration of PMI)

LTV Risk
Ratio Weight
91-100 100%

81-90 50%
61-80 35%

<60 20%

alternatives for mitigating credit risk.
Arrangements that require a banking
organization to absorb any amount of
loss before the PMI provider would not
be recognized under this approach. In
addition, the Agencies are concerned
that a blanket acceptance of PMI might
overstate its ability to effectively
mitigate risk especially on higher risk
loans and novel products. Accordingly,
to address concerns about PMI, the
Agencies could place risk-weight floors
on mortgages that are subject to PMI.

The Agencies seek comment on (1)
the use of LTV to determine risk weights
for first lien one-to-four family
residential mortgages, (2) whether LTVs
should be updated periodically, (3)
whether loan-level or portfolio PMI
should be used to reduce LTV ratios for
the purposes of determining capital
requirements, (4) alternative approaches
that are sensitive to the counterparty
credit risk associated with PMI, and (5)
risk-weight floors for certain mortgages
subject to PMI, especially higher-risk
loans and novel products.

The Agencies are also considering
alternative methods for assessing capital

based on the evaluation of credit risk for
borrowers of first lien one-to-four family
mortgages. For example, credit
assessments, such as credit scores,
might be combined with LTV ratios to
determine risk-based capital
requirements. Under this scenario,
different ranges of LTV ratios could be
paired with specified ranges of credit
assessments. Based on the resulting risk
assessments, the Agencies could assign
mortgage loans to specific risk-weight
categories. Table 4 illustrates one
approach for pairing LTV ratios with a
borrower’s credit assessment. As the
table indicates, risk decreases as the
LTV decreases and the borrower’s credit
assessment increases, which results in a
decrease in capital requirements.
Mortgages with low LTVs that are
written to borrowers with higher
creditworthiness might receive lower
risk weights than reflected in Table 3;
conversely, mortgages with high LTVs
written to borrowers with lower
creditworthiness might receive higher
risk weights.

Credit
Quality Low Medium High
LTV Ratio
High Highest Risk - - : >
Capital Requirements Decline as Credit
Quality Improves
Medium Capital Requirements
Decline as Collateral
Low Increases Lowest Risk
4

Another parameter that could be
combined with LTV ratios to determine

capital requirements might be a capacity
measure such as a debt-to-income ratio.

The Agencies seek comment on (1) the
use of an assessment mechanism based
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on LTV ratios in combination with
credit assessments, debt-to-income
ratios, or other relevant measures of
credit quality, (2) the impact of the use
of credit scores on the availability of
credit or prices for lower income
borrowers, and (3) whether LTVs and
other measures of creditworthiness
should be updated annually or quarterly
and how these parameters might be
updated to accurately reflect the
changing risk of a mortgage loan as it
matures and as property values and
borrower’s credit assessments fluctuate.

The Agencies are interested in any
specific comments and available data on
non-traditional mortgage products (e.g.,
interest-only mortgages). In particular,
the Agencies are reviewing the recent
rapid growth in mortgages that permit
negative amortization, do not amortize
at all, or have an LTV greater than 100
percent. The Agencies seek comment on
whether these products should be
treated in the same matrix as traditional
mortgages or whether such products
pose unique and perhaps greater risks
that warrant a higher risk-based capital
requirement.

If a banking organization holds both a
first and a second lien, including a
home equity line of credit (HELOC), and
no other party holds an intervening lien,
the Agencies’ existing capital rules
permit these loans to be combined to
determine the LTV and the appropriate
risk weight as if it were a first lien
mortgage. The Agencies intend to
continue to permit this approach for
determining LTVs.

For stand-alone second lien mortgages
and HELOGs, where the institution
holds a second lien mortgage but does
not hold the first lien mortgage and the
LTV at origination (original LTV) for the
combined loans does not exceed 90
percent, the Agencies are considering
retaining the current 100 percent risk
weight. For second liens, where the
original LTV of the combined liens
exceeds 90 percent, the Agencies
believe that a risk weight higher than
100 percent would be appropriate in
recognition of the credit risk associated
with these exposures. The Agencies
seek comment regarding this approach.

E. Multifamily Residential Mortgages

Under the Agencies’ existing rules,
multifamily (i.e., properties with more
than four units) residential mortgages
are generally risk-weighted at 100
percent. Certain seasoned multifamily
residential loans may, however, qualify
for a risk weight of 50 percent.13 The

13 To qualify, these loans must meet requirements
for amortization schedules, minimum maturity,
LTV, and other requirements. See 12 CFR part 3,

Agencies seek comment and request any
available data that might demonstrate
that all multifamily loans or specific
types of multifamily loans that meet
certain criteria, for example, small size,
history of performance, or low loan-to-
value ratio, should be eligible for a
lower risk weight than is currently
permitted in the Agencies’ rules.

F. Other Retail Exposures

Banking organizations also hold many
other types of retail exposures, such as
consumer loans, credit cards, and
automobile loans. The Agencies are
considering modifying the risk-based
capital rules for these other retail
exposures and are seeking information
on alternatives for structuring a risk-
sensitive approach based on well-
known and relevant risk drivers as the
basis for the capital requirement. One
approach that would increase the credit
risk sensitivity of the risk-based capital
requirements for other retail exposures
would be to use a credit assessment,
such as the borrower’s credit score or
ability to service debt.

The Agencies request comment on
any methods that would accomplish
their goal of increasing risk sensitivity
without creating undue burden, and,
more specifically, on what risk drivers
(for example, LTV, credit assessments,
and/or collateral) and risk weights
would be appropriate for these types of
loans. The Agencies further request
comment on the impact of the use of
any recommended risk drivers on the
availability of credit or prices for lower-
income borrowers.

G. Short-Term Commitments

Under the Agencies’ risk-based capital
standards, short-term commitments
(with the exception of short-term
liquidity facilities providing liquidity
support to asset-backed commercial
paper (ABCP) programs) 14 are
converted to an on-balance sheet credit
equivalent amount using the zero
percent credit conversion factor (CCF).
As a result, banking organizations that
extend short-term commitments do not
hold any risk-based capital against the
credit risk inherent in these exposures.
By contrast, commitments with an
original maturity of greater than one
year are generally converted to an on-

appendix A, § 3(a)(3)(v)(OCC); 12 CFR parts 208 and
225, appendix A, §III.C.3 (Board); 12 CFR part 325,
appendix A, §II.C (category 3—50 percent risk
weight) (FDIG); 12 CFR 567.1 (definition of
qualifying multifamily mortgage loan) (OTS).

14 Unused portions of short-term ABCP liquidity
facilities are assigned a 10 percent credit conversion
factor. See 69 FR 44908 (July 28, 2004).

balance sheet credit equivalent amount
using the 50 percent CCF.

The Agencies are considering
amending their risk-based capital
requirements for commitments with an
original maturity of one year or less (i.e.,
short-term commitments). Even though
commitments with an original maturity
of one year or less expose banking
organizations to a lower degree of credit
risk than longer-term commitments,
some credit risk exists. The Agencies are
considering whether this credit risk
should be reflected in the risk-based
capital requirement. Thus, the Agencies
are considering applying a 10 percent
CCF on certain short-term
commitments. The resulting credit
equivalent amount would then be risk-
weighted according to the underlying
assets or the obligor, after considering
any collateral, guarantees, or external
credit ratings.

Commitments that are
unconditionally cancelable at any time,
in accordance with applicable law, by a
banking organization without prior
notice, or that effectively provide for
automatic cancellation due to
deterioration in a borrower’s credit
assessment would continue to be
eligible for a zero percent CCF. 15

The Agencies solicit comment on the
approach for short-term commitments as
discussed above. Further, the Agencies
seek comment on an alternative
approach that would apply a single CCF
(for example, 20 percent) to all
commitments, both short-term and long-
term.

H. Loans 90 Days or More Past Due or
in Nonaccrual

Under the existing risk-based capital
rules, loans generally are risk-weighted
at 100 percent unless the credit risk is
mitigated by an acceptable guarantee or
collateral. When exposures (for
example, loans, leases, debt securities,
and other assets) reach 90 days or more
past due or are in nonaccrual status,
there is a high probability that the
financial institution will incur a loss. To
address this potentially higher risk of
loss, the Agencies are considering
assigning exposures that are 90 days or
more past due and those in nonaccrual
status to a higher risk-weight category.
However, the amount of the exposure to
be assigned to the higher risk-weight
category may be reduced by any
reserves directly allocated to cover

15 For example, the CCF for unconditionally
cancelable commitments related to unused portions
of retail credit card lines would remain at zero
percent. 12 CFR part 3, appendix A, § 3(b)(4)(iii)
(OCQC); 12 CFR parts 208 and 225, appendix A,
§IIL.D.5 (Board) 12 CFR part 325, appendix A,
§I1.D.5 (FDIC); 12 CFR 567.6(a)(2)(v)(C) (OTS).
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potential losses on that exposure. The
Agencies seek comments on all aspects
of this potential change in treatment.

I. Commercial Real Estate (CRE)
Exposures

The Agencies may revise the capital
requirements for certain commercial
real estate exposures such as
acquisition, development and
construction (ADC) loans based on
longstanding supervisory concerns with
many of these loans. The Agencies are
considering assigning certain ADC loans
to a higher than 100 percent risk weight.
However, the Agencies recognize that a
“one size fits all”” approach to ADC
lending might not be risk sensitive, and
could discourage banking organizations
from making ADC loans backed by
substantial borrower equity. Therefore,
the Agencies are considering exempting
ADC loans from the higher risk weight
if the ADC exposure meets the
Interagency Real Estate Lending
Standards regulations 16 and the project
is supported by a substantial amount of
borrower equity for the duration of the
facility (e.g., 15 percent of the
completion value in cash and liquid
assets). Under this approach, ADC loans
satisfying these standards would
continue to be assigned to the 100
percent risk-weight category.

The Agencies seek recommendations
on improvements to these standards that
would result in prudent capital
requirements for ADC loans while not
creating undue burden for banking
organizations making such loans. The
Agencies also seek comments on
alternative ways to make risk weights
for commercial real estate loans more
risk sensitive. To that end, they request
comments on what types of risk drivers,
like LTV ratios or credit assessments,
could be used to differentiate among the
credit qualities of commercial real estate
loans, and how the risk drivers could be
used to determine risk weights.

J. Small Business Loans

Under the Agencies’ risk-based capital
rules, a small business loan is generally
assigned to the 100 percent risk-weight
category unless the credit risk is
mitigated by an acceptable guarantee or
collateral. Banking institutions and
other industry participants have
criticized the lack of risk sensitivity in
the risk-based capital charges for these
exposures. To improve the risk
sensitivity of their capital rules, the
Agencies are considering a lower risk
weight for certain business loans under

16 See 12 CFR part 34, subpart D (OCC); 12 CFR
part 208, subpart E, appendix C (Board); 12 CFR
part 365 (FDIC); 12 CFR 560.100-101 (OTS).

$1 million on a consolidated basis to a
single borrower.

Under one alternative, to be eligible
for a lower risk weight, the small
business loan would have to meet
certain requirements: full amortization
over a period of seven years or less,
performance according to the
contractual provisions of the loan
agreement, and full protection by
collateral. The banking organization
would also have to originate the loan
according to its underwriting policies
(or purchase a loan that has been
underwritten in a manner consistent
with the banking organization’s
underwriting policies), which would
have to include an acceptable
assessment of the collateral and the
borrower’s financial condition and
ability to repay the debt. The Agencies
believe that under these circumstances
the risk weight of a small business loan
could be lowered to, for example, 75
percent. The Agencies seek comment on
whether this relatively simple change
would improve the risk sensitivity
without unduly increasing complexity
and burden.

Another alternative would be to
assess risk-based capital based on a
credit assessment of the business’
principals and their ability to service
the debt. This alternative could be
applied in those cases where the
business principals personally
guarantee the loan.

The Agencies seek comment on any
alternative approaches for improving
risk sensitivity of the risk-based capital
treatment for small business loans,
including the use of credit assessments,
LTVs, collateral, guarantees, or other
methods for stratifying credit risk.

K. Early Amortization

Currently, there is no risk-based
capital charge against risks associated
with early amortization of
securitizations of revolving credits (e.g.,
credit cards). When assets are
securitized, the extent to which the
selling or sponsoring entity transfers the
risks associated with the assets depends
on the structure of the securitization
and the nature of the underlying assets.
The early amortization provision in
securitizations of revolving retail credit
facilities increases the likelihood that
investors will be repaid before being
subject to any risk of significant credit
losses.

Early amortization provisions raise
several distinct concerns about the risks
to seller banking organizations: (1) The
subordination of the seller’s interest in
the securitized assets during early
amortization to the payment allocation
formula, (2) potential liquidity problems

for selling organizations, and (3)
incentives for the seller to provide
implicit support to the securitization
transaction—credit enhancement
beyond any pre-existing contractual
obligations—to prevent early
amortization. The Agencies have
proposed the imposition of a capital
charge on securitizations of revolving
credit exposures with early amortization
provisions in prior rulemakings. On
March 8, 2000, the Agencies published
a proposed rule on recourse and direct
credit substitutes (Proposed Recourse
Rule).17 In that proposal, the Agencies
proposed to apply a fixed conversion
factor of 20 percent to the amount of
assets under management in all
revolving securitizations that contained
early amortization features in
recognition of the risks associated with
these structures.18 The preamble to the
Recourse Final Rule,9 reiterated the
concerns with early amortization,
indicating that the risks associated with
securitization, including those posed by
an early amortization feature, are not
fully captured in the Agencies’ capital
rules. While the Agencies did not
impose an early amortization capital
charge in the Recourse Final Rule, they
indicated that they would undertake a
comprehensive assessment of the risks
imposed by early amortization.20

The Agencies acknowledge that early
amortization events are infrequent.
Nonetheless, an increasing number of
securitizations have been forced to
unwind and repay investors earlier than
planned. Accordingly, the Agencies are
considering assessing risk-based capital
against securitizations of personal and
business credit card accounts. The
Agencies are also considering the
appropriateness of applying an early
amortization capital charge to
securitizations of revolving credit
exposures other than credit cards, and
request comment on this issue.

One option would be to assess a flat
conversion factor, (e.g., 10 percent)

1765 FR 12320 (March 8, 2000).

18]d. at 12330-31.

1966 FR 59614, 59619 (November 29, 2001).

20In October 2003, the Agencies issued another
proposed rule that included a risk-based capital
charge for early amortization. See 68 FR 56568j,
56571-73 (October 1, 2003). This proposal was
based upon the Basel Committee’s third
consultative paper issued April 2003. When the
Agencies finalized other unrelated aspects of this
proposed rule in July 2004, they did not implement
the early amortization proposal. The Agencies
determined that the change was inappropriate
because the capital treatment of retail credit,
including securitizations of revolving credit, was
subject to change as the Basel framework proceeded
through the United States rulemaking process. The
Agencies, however, indicated that they would
revisit the domestic implementation of this issue in
the future. 69 FR 44908, 44912—13 (July 28, 2004).
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against off-balance sheet receivables in
securitizations with early amortization
provisions. Another approach that
would potentially be more risk-sensitive
would be to assess capital against these
types of securitizations based on key
indicators of risk, such as excess spread
levels. Virtually all securitizations of
revolving retail credit facilities that
include early amortization provisions
rely on excess spread as an early
amortization trigger. Early amortization
generally commences once excess
spread falls below zero for a given
period of time.

Such a capital charge would be
assessed against the off-balance sheet
investors’ interest and would be
imposed only in the event that the
excess spread has declined to a
predetermined level. The capital
requirement would assess increasing
amounts of risk-based capital as the
level of excess spread approaches the
early amortization trigger (typically, a
three-month average excess spread of
zero). Therefore, as the probability of an
early amortization event increases, the
capital charge against the off-balance
sheet portion of the securitization also
would increase.

The Agencies are considering
comparing the three-month average
excess spread against the point at which
the securitization trust would be
required by the securitization
documents to trap excess spread in a
spread or reserve account as a basis for
a capital charge. Where a transaction
does not require excess spread to be
trapped, the trapping point would be 4.5
percentage points. In order to determine
the appropriate conversion factor, a
bank would divide the level of excess
spread by the spread trapping point.

Table 5: Example of Credit Conversion Factor Assignment by Segment

3-month average excess spread Credit Conversion
Factor (CCF)
133.33 percent of trapping point or more 0 percent
less than 133.33 percent to 100 percent of trapping point 5 percent
less than 100 percent to 75 percent of trapping point 15 percent
less than 75 percent to 50 percent of trapping point 50 percent
less than 50 percent of trapping point 100 percent

The Agencies seek comment on
whether to adopt either alternative
treatment of securitizations of revolving
credit facilities containing early
amortization mechanisms and whether
either treatment satisfactorily addresses
the potential risks such transactions
pose to originators. The Agencies also
seek comment on whether other early
amortization triggers exist that might
have to be factored into such an
approach, e.g., level of delinquencies,
and whether there are other approaches,
treatments, or factors that the Agencies
should consider.

III. Application of the Proposed
Revisions

The Agencies are aware that some
banking organizations may prefer to
remain under the existing risk-based
capital framework without revision. The
Agencies are considering the possibility
of permitting some banking
organizations to elect to continue to use
the existing risk-based capital
framework, or portions thereof, for
determining minimum risk-based
capital requirements so long as that
approach remains consistent with safety
and soundness. The Agencies seek
comment on whether there is an asset
size threshold below which banking
organizations should be allowed to
apply the existing risk-based capital
framework without revision.

The Agencies are also considering
allowing banking organizations to

choose among alternative approaches
for some of the modifications to the
existing capital rules that may be
proposed. For example, a banking
organization might be permitted to risk-
weight all prudently underwritten
mortgages at 50 percent if that
organization chose to forgo the option of
using potentially lower risk weights for
its residential mortgages based on LTV
or some other approach that may be
proposed. The Agencies seek comment
on the merits of this type of approach.

Finally, the Agencies note that, under
Basel II, banking organizations are
subject to a transitional capital floor
(that is, a limit on the amount by which
risk-based capital could decline). In the
pending Basel II NPR, the Agencies
expect to seek comment on how the
capital floor should be defined and
implemented. To the extent that
revisions result from this ANPR process,
the Agencies seek commenters’ views
on whether the revisions should be
incorporated into the definition of the
Basel II capital floor.

IV. Reporting Requirements

The Agencies believe that risk-based
capital levels for most banks should be
readily determined from data supplied
in the quarterly Call and Thrift
Financial Report filings. Accordingly,
modifications to the Call and Thrift
Financial Reports will be necessary to
track the agreed-upon risk factors used
in determining risk-based capital

requirements. For example, banking
organizations would be expected to
segment residential mortgages into
ranges based on the LTV ratio if that
factor were used in determining a loan’s
capital charge. Externally-rated
exposures could be segmented by the
rating assigned by the NRSRO.
Additionally, all organizations would
need to provide more detail on
guaranteed and collateralized
exposures.

The Agencies seek comment on the
various alternatives available to balance
the need for enhanced reporting and
greater transparency of the risk-based
capital calculation, with the possible
burdens associated with such an effort.

V. Regulatory Analysis

Federal agencies are required to
consider the costs, benefits, or other
effects of their regulations for various
purposes described by statute or
executive order. This section asks for
comment and information to assist OCC
and OTS in their analysis under
Executive Order 12866.21 Executive
Order 12866 requires preparation of an
analysis for agency actions that are
“significant regulatory actions.”
“Significant regulatory actions” include,
among other things, regulations that
“have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a

21E.0. 12866 applies to OCC and OTS, but not
the Board or the FDIC.
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sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities.

* * * 22 Regulatory actions that
satisfy one or more of these criteria are
called “economically significant
regulatory actions.”

If OCC or OTS determines that the
rules implementing the domestic capital
modifications comprise an
“economically significant regulatory
action,” then the agency making that
determination would be required to
prepare and submit to the Office of
Management and Budget’s (OMB) Office
of Information and Regulatory Affairs
(OIRA) an economic analysis. The
economic analysis must include:

¢ A description of the need for the
rules and an explanation of how they
will meet the need;

¢ An assessment of the benefits
anticipated from the rules (for example,
the promotion of the efficient
functioning of the economy and private
markets) together with, to the extent
feasible, a quantification of those
benefits;

¢ An assessment of the costs
anticipated from the rules (for example,
the direct cost both to the government
in administering the regulation and to
businesses and others in complying
with the regulation, and any adverse
effects on the efficient functioning of the
economy, private markets (including
productivity, employment, and
competitiveness)), together with, to the
extent feasible, a quantification of those
costs; and

¢ An assessment of the costs and
benefits of potentially effective and
reasonably feasible alternatives to the
planned regulation (including
improving the current regulation and
reasonably viable nonregulatory
actions), and an explanation why the
planned regulatory action is preferable
to the identified potential alternatives.23

22 Executive Order 12866 (September 30, 1993),
58 FR 51735 (October 4, 1993), as amended by
Executive Order 13258, 67 FR 9385. For the
complete text of the definition of “significant
regulatory action,” see E.O. 12866 at § 3(f). A
“regulatory action” is “any substantive action by an
agency (normally published in the Federal Register)
that promulgates or is expected to lead to the
promulgation of a final rule or regulation, including
notices of inquiry, advance notices of proposed
rulemaking, and notices of proposed rulemaking.”
E.O. 12866 at § 3(e).

23 The components of the economic analysis are
set forth in E.O. 12866 § 6(a)(3)(C)(i)-(iii). For a
description of the methodology that OMB
recommends for preparing an economic analysis,
see Office of Management and Budget Circular A—
4, “Regulatory Analysis” (September 17, 2003).
This publication is available on OMB’s Web site at
http://www.whitehouse.gov/omb/circulars/a004/a-

4.pdf.

For purposes of determining whether
this rulemaking would constitute an
“economically significant regulatory
action,” as defined by E.O. 12866, and
to assist any economic analysis that E.O.
12866 may require, OCC and OTS
encourage commenters to provide
information about:

e The direct and indirect costs of
compliance with the revisions described
in this ANPR;

¢ The effects of these revisions on
regulatory capital requirements;

e The effects of these revisions on
competition among banks; and

e The economic benefits of the
revisions, such as the economic benefits
of a potentially more efficient allocation
of capital that might result from
revisions to the current risk-based
capital requirements.

OCC and OTS also encourage
comment on any alternatives to the
revisions described in this ANPR that
the Agencies should consider.
Specifically, commenters are
encouraged to provide information
addressing the direct and indirect costs
of compliance with the alternative, the
effects of the alternative on regulatory
capital requirements, the effects of the
alternative on competition, and the
economic benefits from the alternative.

Quantitative information would be
the most useful to the Agencies.
However, commenters may also provide
estimates of costs, benefits, or other
effects, or any other information they
believe would be useful to the Agencies
in making the determination. In
addition, commenters are asked to
identify or estimate start-up, or non-
recurring, costs separately from costs or
effects they believe would be ongoing.

Dated: October 6, 2005.
John C. Dugan,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, October 12, 2005.

Jennifer J. Johnson,
Secretary of the Board.

Dated at Washington, DC, this 6th day of
October, 2005.

By order of the Board of Directors, Federal
Deposit Insurance Corporation.

Robert E. Feldman,
Executive Secretary.
Dated: October 6, 2005.
By the Office of Thrift Supervision.
John M. Reich,
Director.
[FR Doc. 05-20858 Filed 10—19-05; 8:45 am)]

BILLING CODE 4810-33-P, 6210-01-P, 6714-01-P,
6720-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22739; Directorate
Identifier 2005-NM-098—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4—600R, and F4—-600R
Series Airplanes, and Model C4-605R
Variant F Airplanes (Collectively Called
A300-600 Series Airplanes); and Model
A310-200 and A310-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain A300-600, A310-200, and
A310-300 series airplanes. This
proposed AD would require modifying
the forward outflow valve of the
pressure regulation subsystem. This
proposed AD results from a report of
accidents resulting in injuries occurring
on in-service airplanes when
crewmembers forcibly initiated opening
of passenger/crew doors against residual
pressure, causing the doors to rapidly
open. In these accidents, the buildup of
residual pressure in the cabin was
caused by the blockage of the outflow
valve by an insulation blanket. We are
proposing this AD to prevent an
insulation blanket or other debris from
being ingested into and jamming the
forward outflow valve of the pressure
regulation subsystem, which could lead
to the inability to control cabin
pressurization and adversely affect
continued safe flight of the airplane.

DATES: We must receive comments on
this proposed AD by November 21,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.
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¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2005-22739; Directorate
Identifier 2005-NM-098—-AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain A300-600, A310-200,
and A310-300 series airplanes. The
DGAC advises that accidents resulting
in injuries have occurred on in-service
airplanes when crewmembers forcibly
initiated opening of passenger/crew
doors against residual pressure (a
positive pressure difference between
inside the cabin and outside the cabin),
causing the doors to rapidly open. In
these accidents, the buildup of residual
pressure in the cabin was caused by the
blockage of the outflow valve by an
insulation blanket, which prevented the
valve from opening and closing during
flight and on the ground to maintain
control of cabin pressurization.

In addition, there have been several
reports of operator difficulty
maintaining cabin pressure during
cruise. Investigation revealed that pieces
of a cargo insulation blanket had been
ingested into the forward outflow valve
of the pressure regulation subsystem
located at frame 39 of the fuselage.

These conditions, if not corrected,
could lead to the inability to control
cabin pressurization and adversely
affect continued safe flight of the
airplane.

Other Relevant Rulemaking

On June 29, 2004, we issued AD
2004—-14—08, amendment 39-13717 (69
FR 41925, July 13, 2004), for certain
Airbus Model A300-600 and A310
series airplanes. That AD requires
modification of the attachment system
of the insulation blankets of the forward
cargo compartment and related
corrective action. That AD was
prompted by several reports of operator
difficulty maintaining cabin pressure
during cruise. Investigation revealed
that pieces of a cargo insulation blanket
had been ingested into the forward
outflow valve of the pressure regulation
subsystem located at frame 39 of the
fuselage. We issued that AD to prevent
failure of the attachment system of the
cargo insulation blankets, which could
result in detachment and consequent
tearing of the blankets. Such tearing
could result in blanket pieces being
ingested into and jamming the forward
outflow valve of the pressure regulation
subsystem, which could lead to cabin
depressurization and adversely affect
continued safe flight of the airplane.

Relevant Service Information

Airbus has issued Service Bulletin
A300-63-6149 (for Model A300-600

series airplanes), and Service Bulletin
A310-53-2121 (for Model A310-200
and A310-300 series airplanes), both
dated February 25, 2005. The service
bulletins describe procedures for
modifying the forward outflow valve of
the pressure regulation subsystem. The
modification includes installing
brackets and installing a fence
(protective grating) in the area of frame
38.2. The DGAC mandated the service
information and issued French
airworthiness directive F—2005-061 R1,
dated May 25, 2005, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Difference Between French
Airworthiness Directive and This
Proposed AD

The applicability of French
airworthiness directive F—2005-061 R1,
dated May 25, 2005, excludes airplanes
on which either Airbus Service Bulletin
A300-53-6149 or Airbus Service
Bulletin A310-53-2121 has been
accomplished. However, we have not
excluded those airplanes in the
applicability of this proposed AD;
rather, this proposed AD includes a
requirement to accomplish the actions
specified in the service bulletins. This
requirement would ensure that the
actions specified in the service bulletins
and required by this proposed AD are
accomplished on all affected airplanes.
Operators must continue to operate the
airplane in the configuration required
by this proposed AD unless an
alternative method of compliance is
approved.

Costs of Compliance

This proposed AD would affect about
169 airplanes of U.S. registry. The
proposed modification would take
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between 3 and 4 work hours per
airplane, depending on airplane
configuration, at an average labor rate of
$65 per work hour. Required parts cost
ranges between $120 and $420 per kit,
(2 kits per airplane). Based on these
figures, the estimated cost of the
modification proposed by this AD for
U.S. operators ranges between $73,515
and $185,900 or between $435 and
$1,100 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Airbus: Docket No. FAA-2005-22739;
Directorate Identifier 2005-NM-098—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by November 21, 2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to the Airbus airplanes
identified in Table 1 of this AD, certificated
in any category; except airplanes on which

Airbus Modification 12921 has been done in
production.

TABLE 1.—AIRBUS AIRPLANES AFFECTED BY THIS AD

Airbus model

As identified in
Airbus service bul-
letin—

Dated—

A300 B4-601, B4-603, B4-620, B4-622, B4-605R, B4-622R, F4-605R, F4-622R, and A300 C4—

605R Variant F airplanes

A310-203, —204, —221, —222, —304, —322, —324, and —325 airplanes

A300-53-6149 | February 25, 2005.

A310-53-2121 | February 25, 2005.

Unsafe Condition

(d) This AD results from a report of
accidents resulting in injuries occurring on
in-service airplanes when crewmembers
forcibly initiated opening of passenger/crew
doors against residual pressure, causing the
doors to rapidly open. In these accidents, the
buildup of residual pressure in the cabin was
caused by the blockage of the outflow valve
by an insulation blanket. We are issuing this
AD to prevent an insulation blanket or other
debris from being ingested into and jamming
the forward outflow valve of the pressure
regulation subsystem, which could lead to
the inability to control cabin pressurization
and adversely affect continued safe flight of
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 22 months after the effective
date of this AD: Modify the forward outflow
value of the pressure regulation subsystem by
doing all the actions in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-63—6149 (for Model
A300-600 series airplanes) or A310-53-2121
(for Model A310-200 and A310-300 series
airplanes), both dated February 25, 2005; as
applicable.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOGCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the

FAA Flight Standards Certificate Holding
District Office.
Related Information

(h) French airworthiness directive F—2005—
061 R1, dated May 25, 2005, also addresses
the subject of this AD.

Issued in Renton, Washington, on October
13, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-20965 Filed 10-19-05; 8:45 am)]
BILLING CODE 4910-13-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52

[FRL-7985-7; E-Docket ID No. OAR—2005—
0163]

RIN 2060-AN28

Prevention of Significant Deterioration,
Nonattainment New Source Review,
and New Source Performance
Standards: Emissions Test for Electric
Generating Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA (we) is proposing to
revise the emissions test for existing
electric generating units (EGUs) that are
subject to the regulations governing the
Prevention of Significant Deterioration
(PSD) and nonattainment major New
Source Review (NSR) programs
(collectively “NSR”’) mandated by parts
C and D of title I of the Clean Air Act
(CAA or Act). The revised emissions test
is the same as that in the New Source
Performance Standards (NSPS) program
under CAA section 111(a)(4). For
existing EGUs, we are proposing to
compare the maximum hourly
emissions achievable at that unit during
the past 5 years to the maximum hourly
emissions achievable at that unit after
the change to determine whether an
emissions increase would occur.
Alternatively, we are soliciting public
comment on a major NSR emissions test
for existing EGUs that would compare
maximum hourly emissions achieved
before a change to the maximum hourly
emissions achieved after the change. We
are also soliciting public comment on
adopting an NSR emissions test based
on mass of emissions per unit of energy
output. In addition, we are soliciting
comment on whether to revise the NSPS
regulations to include a maximum
achieved emissions test or an output-
based emissions test, either in lieu of or
in addition to the maximum achievable
hourly emissions test. Today’s proposal
would not affect new EGUs, which
would continue to be subject to major
NSR preconstruction review and to the
NSPS program. The proposed rule
would only apply prospectively to
changes at existing EGUs potentially
covered by major NSR and the NSPS
programs.

These proposed regulations interpret
CAA section 111(a)(4), in the context of
NSR and NSPS, for physical changes
and changes in the method of operation
at existing EGUs. The proposed
regulations would establish a uniform

emissions test nationally under the
NSPS and NSR programs for existing
EGUs. The proposed regulations would
also promote the safety, reliability, and
efficiency of EGUs.

DATES: Comments. Comments must be
received on or before December 19,
2005.

Public Hearing. If anyone contacts us
requesting to speak at a public hearing
November 9, 2005, we will hold a
public hearing approximately 30 days
after publication in the Federal
Register.

ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2005—
0163 by one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: a-and-r-
docket@epamail.epa.gov.

e Fax: 202-566—-1741.

e Mail: Attention Docket ID No.
OAR-2005-0163, U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1200 Pennsylvania Avenue,
Northwest, Mail Code: 6102T,
Washington, DC 20460. In addition,
please mail a copy of your comments on
the information collection provisions to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attn: Desk Officer for
OMB, 725 17th Street, Northwest,
Washington, DC 20503.

e Hand Delivery: U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1301 Constitution Avenue,
Northwest, Room B102, Washington, DC
20004, Attention Docket ID No. OAR-—
2005-0163. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. OAR-2005-0163. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://www.epa.gov/
edocket, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA

EDOCKET and the Federal
regulations.gov Web sites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, avoid any
form of encryption, and be free of any
defects or viruses. For additional
information about EPA’s public docket
visit EDOCKET on-line or see the
Federal Register of May 31, 2002 (67 FR
38102). For additional instructions on
submitting comments, go to section I..B.
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1301 Constitution Avenue,
Northwest, Room B102, Washington,
DC. Attention Docket ID No. OAR—
2005-0163. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Janet McDonald, Information Transfer
and Program Integration Division
(C339-03), U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, telephone number:
(919) 541-1450; fax number : (919) 541—
5509, or electronic mail at
mcdonald.janet@epa.gov.

SUPPLEMENTARY INFORMATION:
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1. General Information
A. What Are the Regulated Entities?

Entities potentially affected by the
subject rule for today’s action are fossil-

fuel fired boilers, turbines, and internal
combustion engines, including those
that serve generators producing

electricity, generate steam or cogenerate
electricity and steam.

Industry group SICa NAICS?®
Electric Services ........ccoovvirieniniciiicens 491 | 221111, 221112, 221113, 221119, 221121, 221122.
Federal government .... 22112! | Fossil-fuel fired electric utility steam generating units owned by the Federal govern-
ment.
State/local/Tribal government .................... 22112 | Fossil-fuel fired electric utility steam generating units owned by municipalities. Fossil-
fuel fired electric utility steam generating units in Indian country.

aStandard Industrial Classification.

bNorth American Industry Classification System.
1 Establishments owned and operated by Federal, State, or local government are classified according to the activity in which they are engaged.

Entities potentially affected by the
subject rule for today’s action also
include State, local, and tribal
governments.

B. How Should I Submit CBI to the
Agency?

1. Submitting CBI. Do not submit this
information that you consider to be CBI
electronically through EDOCKET,
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark on the CD ROM
the specific information that is claimed
as CBI. In addition to one complete
version of the comment that includes
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket. Information so marked will not
be disclosed except in accordance with
procedures set forth in 40 CFR part 2.
Also, send an additional copy clearly
marked as above not only to the Air
Docket but to: Mr. Roberto Morales,
OAQPS Document Control Officer,
(C339-03), U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, Attention Docket ID
No. OAR-2005-0163.

C. What Should I Consider as I Prepare
My Comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

D. How Can I Find Information About a
Possible Public Hearing?

People interested in presenting oral
testimony or inquiring as to whether a
hearing is to be held should contact Ms.
Chandra Kennedy, Integrated
Implementation Group, Information
Transfer and Program Integration
Division (C339-03), U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, telephone number (919)
541-5319, at least 2 days in advance of
the public hearing. People interested in
attending the public hearing should also
contact Ms. Kennedy to verify the time,
date, and location of the hearing. The
public hearing will provide interested
parties the opportunity to present data,
views, or arguments concerning these
proposed changes.

E. How Is This Preamble Organized?

The information presented in this
preamble is organized as follows:

I. General Information
A. What Are the Regulated Entities?
B. How Should I Submit CBI Material to
the Agency?
C. What Should I Consider as I Prepare My
Comments?
D. How Can I Find Information About a
Possible Public Hearing?
E. How Is This Preamble Organized?
II. Overview
II. Background on EGU Emissions and
Requirements

A. SO, and NOx Requirements Before 1990
B. SO, and NOx Requirements After 1990
C. Requirements for Pollutants Other Than
802 and NOX
IV. Today’s Proposed Rule
A. Background on Existing Regulations
B. What We Are Proposing
1. Test for EGUs Based on Maximum
Achievable Hourly Emissions
2. Test for EGUs Based on Maximum
Achieved Hourly Emissions
3. Emissions Test Based on Energy Output
C. Pollutants to Which the Revised
Applicability Test Applies
D. Significant Emissions Rates
E. Eliminating Netting
F. Benefits of Maximum Achievable Hourly
Emissions Test
G. Would States Be Required To Adopt the
Revised Emissions Test?
V. Statutory and Regulatory History and
Legal Rationale
A. The NSPS Program
B. The Major NSR Program
C. Legal Rationale
1. Maximum Achievable Hourly Emissions
Test
2. Maximum Achieved Hourly Emissions
Test
VI. Statutory and Executive Order Reviews
A. Executive Order 12866—Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act
E. Executive Order 13132—Federalism
F. Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045—Protection of
Children From Environmental Health
Risks and Safety Risks
H. Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act

II. Overview

In today’s action, we are proposing to
revise the emissions test for existing
EGUs that are subject to the regulations
in the major NSR programs mandated by
parts C and D of title I of the CAA. The
revised emissions test is the same as
that in the NSPS under CAA section
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111. For existing EGUs, we are
proposing to compare the maximum
hourly emissions achievable at that unit
during the past 5 years to the maximum
hourly emissions achievable at that unit
after the change to determine whether
an emissions increase would occur. This
maximum achievable hourly emissions
test would apply to emissions from
existing EGUs. Today’s proposal would
not affect new EGUs, which would
continue to be subject to major NSR
preconstruction review. These proposed
regulations interpret CAA section
111(a)(4), in the context of NSR, for
physical changes and changes in the
method of operation at existing EGUs.

Alternatively, we are soliciting public
comment on a major NSR emissions test
for existing EGUs that would compare
maximum hourly emissions achieved
before a change to the maximum hourly
emissions achieved after the change.
The test based on maximum achievable
hourly emissions is our preferred test,
but we are also soliciting comment on
this test based on maximum achieved
hourly emissions.

We also request comment on adopting
an NSR emissions test based on mass of
emissions per unit of energy output,
such as Ib/MW hour or nanograms per
Joule. As we discuss in more detail in
Section IV.B.3. of this preamble, an
output-based emissions test encourages
use of energy efficient EGU that displace
less efficient, more polluting units.

We also request comment on
extending the proposed emission
increase tests to the NSPS program.
Specifically, we are also soliciting
comment on whether to revise 40 CFR
60.14 to include a maximum achieved
emissions test or an output-based
emissions test, either in lieu of or in
addition to the maximum achievable
hourly emissions test in the current
regulations.

The proposed regulations would
establish a uniform emissions test
nationally under the NSPS and NSR
programs for existing EGUs. The need to
provide national consistency for EGUs
is apparent following a recent Fourth
Circuit Court of Appeals decision. On
June 15, 2005, the Fourth Circuit Court
of Appeals ruled that EPA must use a
consistent definition of the term
“modification” for the purposes of both
the NSPS program under section 111 of
the Act and NSR program under parts C
and D of the Act. The Court further
ruled that because EPA had
promulgated NSPS regulations with a
test based on increases in a plant’s
hourly rate of emissions prior to
enactment of the PSD provision of the
statute, and the PSD regulations had to
be interpreted congruently to include

the same hourly test.2 See United States
v. Duke Energy Corp., No. 041763 (4th
Cir. June 15, 2005). The Fourth Circuit
denied the United States’ petition for
rehearing concerning this decision,
although the deadline for filing a
petition for certiorari has not yet run.3
The NSPS program applies a maximum
achievable hourly emissions rate test to
determine whether a physical change or
change in the operation (physical or
operational change) results in an
emissions increase. Once the mandate is
issued in the Duke Energy case, the
NSPS test will apply in all Fourth
Circuit States, unless the NSR test in
those States’ implementation plans is
more stringent than the NSPS test. This
holding creates a potential disparity in
the way we interpret the program in
States in the Fourth Circuit compared to
States in other Circuits in the country.
By finalizing today’s proposed rule, we
would provide nationwide consistency
in how States implement the major NSR
program for EGUs and establish a test
consistent with the Fourth Circuit’s
holding in Duke Energy. We would also
make a uniform emissions test under the
NSPS and NSR programs for existing
EGUs.

We believe a uniform national
emissions test has particular merit
considering the substantial emissions
reductions from other CAA
requirements that are more efficient
than major NSR, which we describe in
Section III of this preamble.
Furthermore, the proposed regulations
allow owner/operators to make changes
that, without increasing existing
capacity, promote the safety, reliability,
and efficiency of EGUs. The current
major NSR approach discourages
sources from replacing components, and
encourages them to replace components
with inferior components or to
artificially constrain production in other
ways. This behavior does not advance
the central policy goals of the major
NSR program as applied to existing
sources. The central policy goal is not
to limit productive capacity of major
stationary sources, but rather to ensure
that they will install state-of-the-art
pollution controls at a juncture where it
otherwise makes sense to do so. We also
do not believe the outcomes produced

2The Court allowed for the possibility that EPA
may change the test that applies through future
rulemaking. See item 0015 in E-Docket OAR-2005—
0163.

3 We continue to respectfully disagree with the
Fourth Circuit’s decision in Duke Energy (item 0015
in E-Docket OAR-2005-0163) and continue to
believe that we have the authority to define
“modification” differently in the NSPS and NSR
programs. However, we believe that the action that
we proposed today is an appropriate exercise of our
discretion.

by the approach we have been taking
have significant environmental benefits
compared with the approach we are
proposing today.

In the following sections of this
preamble, we provide details on the
EGU requirements and emissions,
today’s proposed rule, and the legal
basis for our proposal. We request
public comment on all aspects of
today’s proposed action. We intend to
publish a supplemental proposal in the
near future that will include proposed
regulatory language, as well as
additional data and information.

IIL. Background on EGU Requirements
and Emissions

In this section we describe the
regulatory history and programs
applying to EGUs. These include the
command-and-control strategies such as
NSPS and major NSR that went into
effect before 1990, as well as the more
efficient programs since 1990 that have
achieved substantial reductions in EGU
emissions.

A. SO, and NOx Requirements Before
1990

Beginning in 1970, the CAA and our
implementing regulations have imposed
numerous requirements on sulfur
dioxide (SO) and nitrous oxide (NOx)
emissions from utilities. In the early
regulatory history under the CAA, these
requirements were limited to the NSPS
and major NSR programs. The NSPS
program applies to EGUs and other
stationary sources of pollutants,
including SO,, NOx, particulate matter
(PM), carbon monoxide (CO), ozone,
and lead, among others. The Act
required us to develop NSPS for a
number of source categories, including
coal-fired power plants. The first NSPS
for EGUs (40 CFR part 60, subpart D)
required new units to limit SO,
emissions either by using scrubbers or
by using low sulfur coal. It required
limits on NOx emissions through the
use of low NOx burners. A new NSPS
(40 CFR part 60, subpart Da),
promulgated in 1978, tightened the
standards for SO, requiring scrubbers
on all new units.

Federal preconstruction permitting for
EGUs and other new stationary sources
was considered in 1970, but not added
to the CAA until it was amended again
in 1977. The Federal preconstruction
program for major stationary sources is
commonly called the major NSR
program. As we discuss in further detail
in Section V.B. of this preamble, the
major NSR program required emission
limitations based on Best Available
Control Technology (BACT) and Lowest
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Achievable Emission Rate (LAER)
controls.

The NSPS and major NSR programs
imposed limitations on EGU SO, and
NOx emissions at individual sources
based on control technology
performance. They did not set specific
limits on the total regional or national
emissions from EGUs. Neither of these
programs apply to EGUs that were
already in existence before the
regulations were effective, unless these
EGUs choose to modify. Thus, neither
program applies to all EGUs. Before
1990, however, the major NSR program
did provide States one of the few
opportunities to mitigate rising levels of
air pollution through regulation of
possible emissions increases from
existing sources. Therefore, the program
was consistent with Congress’ directive
that the major NSR program be tailored
to balance the ‘“need for environmental
protection against the desires to
encourage economic growth.”

B. SO- and NOx Requirements After
1990

The 1990 Amendments to the CAA
imposed a number of new requirements
on EGUs. The Acid Rain program,
established under title IV of the 1990
CAA Amendments, requires major
reductions of SO, and NOx emissions.
The SO, program, which covers most
EGU in the contiguous United States,*
sets a permanent cap on the total
amount of SO; that can be emitted by
EGUs at about one-half of the amount of
SO, these sources emitted in 1980.
Using a market-based cap-and-trade
mechanism such as the Acid Rain SO»
program allows flexibility for individual
combustion units to select their own
methods of compliance. The program
requires NOx emission limitations for
certain coal-fired EGUs, with the
objective of achieving a 2 million ton
reduction from projected NOx emission
levels that would have been emitted in
the year 2000 without implementation
of title IV.

The Acid Rain program at 40 CFR
parts 72 through 78 comprises two
phases for SO, and NOx. Phase I
applied primarily to the largest coal-

4The Acid Rain program generally applies to all
fossil-fuel fired combustion devices that, if
commencing commercial operation before
November 15, 1990, serve on or after November 15,
1990 a generator greater than 25 MW producing
electricity for sale and that, if commencing
commercial operation on or after November 15,
1990, serve on or after November 15, 1990 any
generator producing electricity for sale. The Acid
Rain program does not apply to a small portion of
the national EGU inventory, including some
cogeneration units (many of which are natural-gas
fired), certain independent power producers, and
solid waste incineration units.

fired electric generation sources from
1995 through 1999 for SO, and from
1996 through 1999 for NOx. Phase II for
both pollutants began in 2000. For SO,,
it applies to thousands of combustion
units generating electricity nationwide;
for NOx it generally applies to affected
units nationwide that burned coal
during the period between 1990 and
1995. The Acid Rain program has led to
the installation of scrubbers on a
number of existing coal-fired units, as
well as significant fuel switching to
lower sulfur coals. Under the NOx
provisions of title IV, most existing coal-
fired units were required to install low
NOx burners.

The 1990 CAA also placed much
greater emphasis on interstate transport
of ozone and its precursors, and on
control of NOx to reduce ozone
nonattainment. This led to the
formation of several regional NOx
trading programs. In 1998, EPA
promulgated regulations, known as the
NOx SIP Call,5 that required 21 states in
the eastern United States and the
District of Columbia to reduce NOx
emissions that contributed to
nonattainment in downwind States.
EPA based the reduction requirements
on, and States implemented those
requirements through a cap-and-trade
approach targeted to EGUs. This
program has resulted in the installation
of significant amounts of selective
catalytic reduction (SCR). The first SCR
application in the U.S. on a coal-fired
boiler started operating in 1993. At the
end of 2002, 56 U.S. boilers were
operating with SCR.

By notice dated May 12, 2005 [70 FR
25162], we promulgated the Clean Air
Interstate Rule (CAIR) to reduce
interstate transport of SO, and NOx
emissions. This rule established
statewide emission reduction
requirements for SO, and NOx for States
in the CAIR region. The emission
reduction requirements are based on
controls that are known to be highly
cost effective for EGUs. This program
was based on extensive experience in
the Acid Rain and NOx SIP Call cap-
and-trade programs for major sources of
802 and NOX

In the CAIR, we took final action
requiring 28 States and the District of
Columbia to adopt and submit revisions
to their State Implementation Plans
(SIPs), under the requirements of CAA
section 110(a)(2)(D), that would
eliminate specified amounts of SO, and/
or NOx emissions. In developing the
CAIR, we limited the requirements to
those 28 States because we did not find

5See 63 FR 57356, October 27, 1998 (Item 002 in
E-Docket OAR-2005-0163).

that emissions from other States
contribute significantly to downwind
PM, 5 or 8-hour ozone nonattainment.
Each State covered by CAIR may
independently determine which
emission sources to control, and which
control measures to adopt. Our analysis
indicates that emissions reductions from
EGUs are highly cost effective, and we
encourage States to base their CAIR SIP
programs on emissions reductions from
EGUs. States that do so may allow their
EGUs to participate in an EPA-
administered cap-and-trade program as
a way to reduce the cost of compliance,
and to provide compliance flexibility.
The EPA-administered cap-and-trade
program includes fossil-fuel fired
boilers, combustion turbines, and
certain cogeneration units with
nameplate capacity of more than 25
MWe producing or supplying electricity
for sale as defined in 40 CFR 96.104 and
96.204.% Some of these units have never
been subject to major NSR because they
commenced construction before the
effective date of the major NSR
regulations, and they have never
undertaken modifications. CAIR Units
must hold annual allowances. Each
allowance authorizes the emission of
one ton of NOx for a specified calendar
year. For SO, allowances with vintage
in the years before 2010, each allowance
authorizes the emission of one ton of
SO, for a calendar year. For 2010 and
beyond, each allowance authorizes the
emission of less than one ton of SO, per
year.” The CAIR emissions reductions
will be implemented in two phases, one
beginning in 2009 (2010 for SO,) and a
second beginning in 2015. CAIR Units
are subject to stringent monitoring,
recordkeeping, and reporting
requirements. Owner/operators must
monitor and report CAIR Unit emissions
using CEMS or other monitoring
methodologies that are as precise,
reliable, accurate, and timely according
to the requirements in 40 CFR part 75.
Source information management,
emissions data reporting, and allowance
trading occur through EPA-administered

6 The proposed test would not apply to all
cogeneration units. It would apply only to those
EGU that §§96.104, 96.204, and 96.304 identify. On
August 24, 2005 [70 FR 49708; see item 0029 in E-
Docket OAR-2005-0163], we proposed changes to
§§96.104 and 96.204 to exclude units (serving a
greater-than-25 MW generator) that stopped
operating before November 15, 1990 and do not
resume. In this notice, we also proposed changes to
the definition of “EGU” to exclude certain solid
waste incineration units.

7 For allowances of vintage years 2010-2014, each
allowance authorized the emission of half a ton of
SO: for a calendar year. For allowances of vintage
years 2015 and beyond, each allowance authorizes
the emission of 0.35 tons of SO for a calendar year.
See item 0019 in E-Docket OAR-2005-0163-70 FR
25258, May 12, 2005. See also 40 CFR 96.202.
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online systems. Any source found to
have excess emissions must surrender
allowances sufficient to offset excess
emissions and surrender future
allowances equal to three times the
excess emissions.8

The CAIR will result in significant
reductions in SO, and NOx emissions
across the region that it covers. CAIR, if
implemented through controls on EGUs,
would result in EGU emissions
reductions in the CAIR States of roughly
73 percent for SO, and 61 percent for

NOx from 2003 levels. The rule would
affect roughly 3,000 fossil-fuel-fired
units. As Table 1 shows, these sources
accounted for roughly 89 percent of
nationwide SO, emissions and 79
percent of nationwide NOx emissions
from EGUs in 2003.9

TABLE 1.—EGU SO, AND NOx EMISSIONS IN 2003 AND PERCENTAGE OF EMISSIONS IN THE CAIR AFFECTED REGION

(TONS)
SOZ NOX
(712 T (Yo Lo o PSPPSR 9,407,406 3,222,636
[N E L To] a1V o [ TSRS PURPRRRSPPRIIRE 10,595,069 4,165,026
CAIR emisSions as % NAONWIAE ........ccuiiiiiiiiiiiiie et e et e e et e e e s e e e e ab e e e essee e sasaeessaneeesnnneeeanneeens 89% 79%

Note: Region includes States covered for the annual SO, and NOx trading programs (Alabama, District of Columbia, Florida, Georgia, lllinois,
Indiana, lowa, Kentucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, New York, North Carolina, Ohio, Pennsylvania, South
Carolina, Tennessee, Texas, Virginia, West Virginia, and Wisconsin).

We estimate that the CAIR will reduce
SO, emissions by 3.5 million tons 1° in
2010 and by 3.8 million tons in 2015.
We also estimate that it will reduce
annual NOx emissions by 1.2 million
tons in 2009 and by 1.5 million tons in
2015. (These numbers are for the 23
States and the District of Columbia that
are affected by the annual SO, and NOx
requirements of CAIR. There are 28
States affected by CAIR, but only 23
States affected by the CAIR annual SO,
and NOx requirements. That is, five
States are only affected by the CAIR
seasonal NOx trading program
requirements.) If all the affected States
choose to achieve these reductions
through EGU controls, then EGU SO,
emissions in the affected States would
be capped at 3.6 million tons in 2010
and 2.5 million tons in 2015,1* and EGU
annual NOx emissions would be capped
at 1.5 million tons in 2009 and 1.3
million tons in 2015.

The CAIR will also improve air
quality in all areas of the eastern U.S.
We estimate that the required SO, and
NOx emissions reductions will, by
themselves, bring into attainment 52 of
the 79 counties that are otherwise
projected to be in nonattainment for
PM, 5 in 2010, and 57 of the 74 counties
that are otherwise projected to be in
nonattainment for PM, 5 in 2015. We
further estimate that the required NOx
emissions reductions will, by

8For a complete description of requirements for
CAIR Units under the EPA-administered trading
program, see item 0019 in E-Docket OAR-2005—
0163-70 FR 25162.

9 See our Regulatory Impact Analysis for the CAIR
at 6-9. The RIA is available at http://www.epa.gov/
air/interstateairquality/pdfs/finaltech08.pdf. See
item 0022 in E-Docket OAR-2005-0163.

10 These data are from EPA’s most recent
Integrated Planning Model (IPM) modeling
reflecting the final CAIR as promulgated at 70 FR
25162. Please see the final CAIR rule at 70 FR
25162. (See item 0019 in E-Docket OAR-2005—

themselves, bring into attainment three
of the 40 counties that are otherwise
projected to be in nonattainment for 8-
hour ozone in 2010, and six of the 22
counties that are otherwise projected to
be in nonattainment for 8-hour ozone in
2015.12 In addition, the CAIR will
improve PM, s and 8-hour ozone air
quality in the areas that would remain
nonattainment for those two NAAQS
after implementation of the rule. The
CAIR will also reduce PM, 5 and 8-hour
ozone levels in attainment areas.

To determine the statewide emission
caps under the CAIR, we assumed the
application of highly cost-effective
control measures to EGUs and
determined the emissions reductions
that would result. Specifically, we
modeled emissions reductions using the
Integrated Planning Model (IPM) with
wet and dry desulfurization (FGD,
commonly known as scrubbers)
technologies for SO, control and SCR
technology for NOx control on coal-fired
boilers.13 These are fully demonstrated
and available pollution control
technologies. The design and
performance levels for these
technologies were based on proven
industry experience.

We expect many EGUs to install
scrubbers and SCR to meet the
emissions reductions required under the
CAIR. As a result of the CAIR, we
project installation of scrubbers on an

0163) for a complete description of the assumptions
related to these data.

11 The banking provisions of the cap-and-trade
program encourage sources to make significant
reductions before 2010. Such early reductions are
beneficial because they encourage greater health
benefit sooner. However, due to the use of banked
allowances, EPA does not project that these caps
will be met in 2010 and 2015.

12 See item 0019 in E-Docket OAR-2005-0163—
70 FR 25162.

13U.S. EPA, Regulatory Impact Analysis for the
CAIR at p. 7-5. See item 0022 in E-Docket OAR—
2005-0163. Available at http://www.epa.gov/air/

additional 64 GW of existing coal-fired
generation capacity for SO, control and
SCR on an additional 34 GW of existing
coal-fired generation capacity for NOx
control by 2015. By 2020, we expect
installation of scrubbers on an
additional 82 GW of existing coal-fired
generation capacity for SO, control and
SCR on an additional 33 GW of existing
coal-fired generation capacity for NOx
control.14

In the western half of the U.S. and
other States where CAIR will not apply,
the Best Available Retrofit Technology
(BART) requirements of the regional
haze rule will also apply to EGUs that
may not be subject to major NSR. The
regional haze rule requires all States to
take steps in their implementation plans
to improve visibility in Class I areas. [64
FR 35714 (July 1, 1999); 70 FR 39104
(July 6, 2005)] Under the Regional Haze
program, States are to address all types
of manmade emissions contributing to
visibility impairment in Class I areas,
including those from mobile sources,
stationary sources (such as EGUs), area
sources such as residential wood
combustion and gas stations, and
prescribed fires. CAA sections
169(b)(2)(A) and (g)(7) specifically
require installation of BART for
emissions of visibility-impairing
pollutants (for example, SO, and NOx)
from certain existing stationary sources,
including large EGUs. The CAA defines

interstateairquality/pdfs/finaltech08.pdf. For more
information about the highly cost effective controls
for EGUs that were used to establish the emissions
reductions under the CAIR, see also 69 FR 4612
(item 0003 in E-Docket OAR-2005-0163).

14 See CAIR RIA at 7-8 and 7-9 (item 0022 in E-
Docket OAR—-2005-0163). The CAIR RIA is also
available at http://www.epa.gov/air/
interstateairquality/technical.html. In 1999, total
electric generating capacity was 781 GW, of which
utilities accounted for approximately 85 percent.
U.S. EPA NSR 90-Day Review Background Paper, p.
12. See item 0039 in E-Docket OAR-2005-0163.
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a BART-eligible source as a stationary
source of air pollutants that falls within
one of 26 listed categories and that was
put into operation between August 7,
1962 and August 7, 1977, with the
potential to emit 250 tons per year of
any visibility-impairing pollutant. [CAA
section 169(b)(2)(A) and (g)(7); 40 CFR
51.301.]

We issued guidelines for
implementing BART requirements, 5
including presumptive BART control
levels for emissions of SO, and NOx
from utility boilers located at power
plants over 750 MW. Those presumptive
BART control levels are based on cost
effective controls. As explained in the
guidelines, as a general matter States
must require owners and operators of
greater than 750 MW power plants to
meet these BART emission limits. In
addition, while States are not required
to follow these guidelines for EGUs
located at power plants with a
generating capacity of less than 750
MW, based on our analysis, we believe
that States will find these same
presumptive controls to be highly cost
effective, and to result in a significant
degree of visibility improvement, for
most EGUs greater than 200 MW,
regardless of the size of the plant at
which they are located.

Regional haze is the result of air
pollutants emitted by numerous sources
over a wide geographic region. As a
result, EPA has encouraged States to
work together in developing and
implementing their air quality plans
addressing regional haze. In fact, the
States have been working together in
regional planning organizations to
develop regional plans. Moreover, we
have proposed a process by which
States may use an emissions trading
program in place of facility-by-facility
BART requirements. In these aspects,
the requirements for BART are similar
to those under the CAIR. We expect that
both the CAIR and the BART
requirements will reduce regional SO,
and NOx emissions from EGUs in a cost-
effective manner.

We developed three scenarios to
project the nationwide EGU SO, and
NOx emissions reductions under BART.
Under the medium stringency scenario
(Scenario 2), we estimate that BART
controls will result in annual NOx
reductions of 585,459 tons, about a 9.6
percent reduction; and in annual SO,
reductions of 390,224 tons, about a 2.3
percent reduction, over the 2015 base
case.’® Under Scenario 2, BART is

15 See Federal Register 70 FR 39104 (July 6, 2005)
at item 0017 in E-Docket OAR-2005-0163.

16 That is, these are the reductions that are
estimated to occur under Scenario 2 in addition to

projected to result in the installation of
scrubbers on an additional 6.2 GW of
existing coal-fired generation capacity
for SO, control in 2015 (relative to
expected reductions from CAIR alone).
For NOx control, this BART scenario is
also projected to result in installation of
combustion control equipment on an
additional 24 GW of coal-fired
generation capacity by 2015, as well as
installation of SCR on an additional 2.4
GW on coal-fired generation capacity by
2015.

We have conducted analyses based on
emission projections and air quality
modeling showing that CAIR (as we
expect States to implement it) will
achieve greater reasonable progress
towards the national visibility goal than
would BART for affected EGUs. In our
final BART rule (70 FR 39104), we thus
promulgated regional haze rule
revisions allowing States to treat CAIR
as an in-lieu-of BART program for SO,
and NOx emissions from EGUs in CAIR-
affected States, where those States
participate in the EPA-administered cap
and trade program. The criteria for
making “better than BART”
determinations have now been codified
in the regional haze rule at 40 CFR
51.308(e)(3). We thus expect EGUs in
CAIR-affected States to be subject to
SIPs implementing CAIR SO, and NOx
requirements rather than to BART.

We are aware that there are some
EGUs that would not be subject to the
Acid Rain program or BART, would not
be included in the CAIR program due to
their geographic location, and that also
would not be subject to major NSR
unless they choose to modify.1” First,
there is a set of EGUs that are not in
CAIR affected States, and that are
BART-eligible but may not be subject to
BART. Assuming Scenario 2, there
would be approximately 28 coal-fired
EGUs that are BART-eligible, not in the
CAIR region, and have a capacity less
than 200 MW. Smaller units such as
these generally are not base load units.
The total capacity for these 28 units is

the reductions that are estimated to occur under
CAIR. See BART RIA at 3—6—item 0004 in E-Docket
OAR-2005-0163. Regulatory Impact Analysis for
the Final Clean Air Visibility Rule or the Guidelines
for Best Available Retrofit Technology (BART)
Determinations Under the Regional Haze
Regulations. EPA—452/R—05-004. U.S.
Environmental Protection Agency, June 2005. Also,
available at: http://www.epa.gov/oar/visibility/
actions.html.

17 Major stationary sources of regulated NSR
pollutants that commenced construction on or after
August 7, 1977 are subject to requirements under
major NSR, including meeting emissions limitations
based on BACT or LAER. To be BART-eligible, an
EGU must have commenced operation between
August 7, 1962 and August 7, 1977. Thus, due to
their construction date, BART-eligible EGUs are not
subject to major NSR unless they modify.

approximately 4 GW, less than one half
of a percent of current national capacity.
Of these 28 units, approximately 3 GW
have NOx controls and approximately 2
GW have SO, controls. There are
approximately 47 oil or gas-fired EGUs
that are BART-eligible, not in the CAIR
region, and have a capacity less than
200 MW. The total capacity for these 47
units is approximately 5 GW, also less
than one half of a percent of national
capacity. Of these 47 units,
approximately 1 GW have NOx controls.
Of these 47 units, 41 are gas-fired. Gas-
fired EGU are clean burning and
generally emit very small amounts of
SO,. The main control strategy for SO»
emissions from oil-fired units is using
lower-sulfur fuel.

The second set of EGUs that may not
be subject to any control requirements
are those in the non-CAIR States that are
not subject to major NSR and are not
BART-eligible. Some EGUs that are
located in non-CAIR States and that
began operation on or before August 7,
1962 would not be BART-eligible. These
units would neither be subject to BART
nor included in regulations
implementing the CAIR program. They
would also not be subject to major NSR
unless they choose to modify. Some
may be subject to the Acid Rain
program. Our database 18 shows that
there is a total of about 2 GW of coal
capacity (less than one half of a percent
of national capacity) outside the CAIR
region that was constructed or began
operations before 1962. This capacity
represents about 25 units at about 13
plants, ranging in capacity from 38-135
MW. Smaller, older units such as these
generally are not base load units. We
estimate that these units have a
potential to emit SO, and NOx that is
high enough that they would have been
subject to major NSR if they had been
constructed later. Of these 25 units, four
have NOx controls and six have SO,
controls. The 13 plants are
geographically dispersed.

Thus, as we explain above, there are
a small number of EGUs that may not
be required to control emissions under
any program, but they comprise a very
small portion of the national capacity
and will have a minimal impact on
emissions.1® As we note in Table 1,

18 Information received from Mikhail
Adamantiades, U.S. EPA, Clear Air Markets
Division on October 4, 2005—item 0051 in E-Docket
OAR-2005-0163.

19We expect all State agencies to include EGUs
in their regulations implementing the CAIR rule.
We therefore believe that in CAIR-affected States,
regulations implementing the CAIR will apply to all
EGU. However, there is a possibility that a State
agency would decide not to include EGU in their
SIP regulations implementing the CAIR. We believe
this possibility to be remote.
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approximately 90 percent of nationwide
EGU SO, emissions and approximately
80 percent of nationwide EGU NOx
emissions are from EGU in the CAIR
affected region. Furthermore, we note
that EGUs, including EGUs outside the
CAIR region, are subject to national caps

on SO, emissions through the Acid Rain
program requirements. We therefore
believe that any EGUs that might remain
uncontrolled would have a negligible
impact on national emissions of
regulated NSR pollutants.

Finally, as Table 2 below shows,
substantial reductions in SO, and NOx
emissions are projected to occur
following the imposition of these
market-based strategies after 1990.

TABLE 2.—REDUCTION IN EGU NATIONAL ANNUAL EMISSIONS 20

[In thousands of tons per year]

Emission Percent
1990 2015 reduction reduction
SO (ANNUAI .o e e 15,700 4,770 10,930 70
NOX (ANNUAI) <. sttt sr et nees 6,700 1,916 4,784 71
The figure below shows the national and that we expect to occur, due to
reductions in EGU SO, and NOx these programs.
emissions that have occurred to date,
Nationwide SO, and NO, Emissions from the Power Sector In
20 addition,
we expect
SO,
15 - further
reductions
£ 104 ..
2 from
H NO, S
\ Projected, w/ CAIR .
Sl implement
5 " Tes - -
Y ation of
o | BART.
1980 1985 1990 1995 2000 2005 2010 2015 2020
Source: EPA

These reductions in national
emissions for the utility sector are
especially significant considering that
national capacity continues to increase.
In 1990, national nameplate capacity for
EGUs was 692,935 MW, in 2002 it was
758,756 MW, and in 2015 we anticipate
it to be 776,377 MW.21

In summary, since the 1990 CAA
Amendments, additional requirements
for EGUs have applied under the Acid
Rain program and the NOx SIP Call, and

20 Modeled 1990 baseline emissions from John
Robbins. Reductions based on 2015 projected
emissions for EGUs greater than 25 MW, assuming
BART Scenario 2 (medium stringency scenario).
These projected reductions assume control

we expect significant additional
reductions as States implement the
CAIR. These regional and national
programs apply or will apply to EGUs,
regardless of when the EGUs were
constructed or began operating. More
importantly, these national or regional
trading programs set permanent caps on
SO, and NOx emissions. Notably, the
CAIR will permanently cap SO, and
NOx emissions in the CAIR region,
which covers approximately 80 percent

requirements implemented under CAIR, the Acid
Rain program, BART (Scenario 2), and State rules.
Under BART Scenario, our IPM modeling assumes
control of all EGU at least 200 MW, regardless of
the size of the plant at which the EGU is located.

of national electric generating capacity.
We expect all of the SO, and NOx
reductions under CAIR to come from
EGUs. Despite growth in the utility and
other sectors, these programs have
substantially reduced SO, and NOx
emissions and even more substantial
reductions will occur as a result of the
CAIR. The BART program will further
reduce national EGU SO, and NOx
emissions.

See BART RIA at 7-7—item 0004 in E-Docket OAR—
2005-0163.

21 Data from EPA Office of Air and Radiation,
Clean Air Markets Division. See item 0012 in E-
Docket OAR-2005-0163.
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The Acid Rain, NOx SIP Call and
CAIR programs will require substantial
reductions in SO, and NOx emissions
over the next decade. At the same time,
they provide substantial flexibility to
EGUs in responding to these regulatory
requirements, allowing EGUs to make
cost effective control decisions. As a
result, they serve a function similar to
that under major NSR of balancing
environmental goals and encouraging
economic growth.

As we discuss in more detail in
Section V.B. of this preamble, the
primary purpose of the major NSR
program is not to reduce emissions, but
to balance the need for environmental
protection and economic growth. That
is, the goal of major NSR is to minimize
emissions increases from new source
growth. The major NSR approach we
have been taking leads to outcomes that
have not advanced the central policy of
the major NSR program as applied to
existing sources. This is because the
program is not designed to cut back on
emissions from existing major stationary
sources through limitations on their
productive capacity, but rather to ensure
that they will install state-of-the-art
pollution controls at a juncture where it
otherwise makes sense to do so. We also
do not believe the outcomes produced
by the approach we have been taking
have significant environmental benefits
compared with the approach we are
proposing today. We do not believe that
today’s revised emissions test is
substantially different from the actual-
to-projected-actual test. This is
particularly true in light of the
substantial EGU emissions reductions
that other programs have achieved or
are expected to achieve. We therefore
believe that, to any extent today’s
revised emissions test would lead to
more growth in emissions than the
actual-to-projected-actual test would,
the emissions increases from that
growth would be substantially less than
the emissions reductions we expect
from the Acid Rain, NOx SIP Call, CAIR,
and BART programs.22

C. Requirements for Pollutants Other
Than SO- and NOx

Concerning PM and lead, the
application of the major NSR program to
EGU emissions increases would be
unlikely to result in the implementation
of any additional controls. Current
BACT and LAER limits to control PM
(both PM,¢ and PM, 5) for EGUs are
achieved through the application of

22]n our projections of emissions changes under
the Acid Rain program, the NOx SIP Call, the CAIR,
and BART, increases in future electric generating
capacity are accounted for.

baghouses or electrostatic precipitators
(ESPs) to individual boilers. Of the 450
coal-fired plants, the following controls
are in place to reduce PM emissions
from EGU: 79 plants have bag houses
(fabric filters), 354 plants have ESPs,
and 21 plants have both ESPs and
baghouses.23 Therefore, virtually all
coal-fired EGUs are already well-
controlled for PM. The minimal lead
emissions from EGUs are in particulate
form, and are captured by PM controls.

For CO and VOC, the only BACT/
LAER requirements that exist for boilers
are “‘good combustion” practices. EGUs
operate under enormous economic
incentives not to waste fuel, and good
combustion practices conserve fuel.
Thus, EGUs have strong incentives to
use good combustion practices,
regardless of the major NSR regulations.
We believe that virtually all EGUs are
already implementing such practices to
control CO and VOC. Accordingly, we
do not believe that VOC or CO
emissions increases at EGU are likely or
that the application of the major NSR
program to changes made at the EGUs
would be likely to result in the
implementation of additional controls
for CO and VOC. Furthermore, even if
EGU did not have built-in incentives to
control VOC and CO emissions, we do
not believe that today’s revised
emissions test would result in emissions
increases compared to the actual-to-
projected-actual test. Therefore, we
expect no air quality impacts due to CO
or VOC emissions as a result of this
proposed rule.

IV. Today’s Proposed Rule

Today, we are proposing to allow
existing EGUs to use the same
maximum achievable hourly emissions
test we apply under NSPS to determine
whether a physical change in or change
in the method of operation (physical or
operation change) results in an
emissions increase under the major NSR
program. We request public comments
on all aspects of the proposed changes.

This section also provides a brief
background on the emissions increase
test used in the NSPS and major NSR
programs, and summarizes our
proposed changes to the NSR program,
which is necessary to understand the
proposed regulations. For a fuller
discussion on the statutory and
legislative background of the major NSR
program, please see Section V.B. of
today’s preamble.

23 See information received from Kevin Culligan,
U.S. EPA Clean Air Markets Division, item 0044 in
E-Docket OAR-2005-0163.

A. Background on Existing Regulations

Both the NSPS and major NSR
programs impose requirements on
modifications of stationary sources. Our
NSPS regulations contain a two-part
definition of modification. The first part
substantially mirrors the statutory text
found in section 111(a)(4) of the Act,
while the second elaborates upon the
first. In simplistic terms, the Act
establishes a two-step test for
determining whether an activity is a
modification. First you must determine
whether the activity qualifies as a
physical change or operational change
of a stationary source, then you must
determine whether that activity also
increases the amount of pollution
emitted by the stationary source.

You can find the regulatory text
defining “modification” within the
NSPS general provision regulations at
40 CFR sections 60.2 and 60.14.
Substantially mirroring CAA 111(a)(4),
§60.2 contains a general description of
the two components an activity must
satisfy to qualify as a modification.
Section 60.14 elaborates on the general
description contained in § 60.2 by more
precisely defining how you measure the
amount of pollution that results from an
activity, and listing activities that do not
qualify as physical or operational
changes.2*

Unlike our NSPS regulations, our
major NSR regulations do not contain a
specific definition of the term
“modification.” Instead, our regulations
define “major modification,”” which
adds provisions for determining
whether an activity satisfies the second
component (whether there is an increase
in the amount of an air pollutant).
Specifically, the major modification
definition provides a two-step
procedure for measuring emissions
increases. Under this process, a source
looks at whether a project will result in
a significant emissions increase on an
annual basis and then whether
contemporaneous increases and
decreases will result in a significant net
emissions increase (netting) on an
annual basis.

The differences between the
definition of “modification” as applied
in the NSPS program and ‘““major
modification” as applied in the major
NSR program illustrate some
fundamental differences in the way we
have implemented the programs to date.

24 We described the relationship between the
provisions contained in sections 60.2 and 60.14 in
a 1974 Federal Register notice in which we stated
that the regulations concerning modifications in
§60.14 clarify the phrase “increases the amount of
any air pollutant” that appears in the definition of
modification in §60.2. 39 FR 36946, October 15,
1974—see item 0014 in E-Docket OAR-2005-0163.
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First, the NSPS program regulates all
emissions increases (that is, it regulates
any increase in the hourly emissions),
while the major NSR program exempts
emissions increases that are less than
significant (that is, it exempts emissions
increases that are less than 40 tpy).
Second, the NSPS program regulates
modifications of “affected facilities,”
which are typically small collections of
equipment within a larger
manufacturing plant. The major NSR
program regulates modifications of
major stationary sources. Accordingly,
all the equipment within a larger
manufacturing plant is looked at
collectively. Finally, because the NSPS
regulates small collections of equipment
rather than the entire plant, increases in
one part of the plant cannot be “offset”
with decreases at other parts of the
plant. [See Asarco, Inc. v. EPA, 578 F.2d
319 (D.C. Cir. 1978).] Conversely, major
NSR regulates changes in emissions at
the major stationary source as a whole
and allows decreases in emissions from
one part of the plant to “offset”
increases in emissions that occur in
another part of the plant. [See Alabama
Power v. Costle, 636 F.2d 323 (D.C. Cir.
1979).] This process is known as
“netting.”

The NSPS modification provisions
apply an hourly emission rate test to
measure emissions increases resulting
from a physical or operational change.
Specifically, under the regulations,
whether there is an emissions increase
is determined by comparing the pre-
change baseline hourly emission rate to
the post-change hourly emission rate.
For electric utility steam generating
units (EUSGUs), the baseline hourly rate
is ““the maximum hourly emissions
achievable at that unit during the 5
years prior to the change.” [See 40 CFR
60.14(h).] EPA has described this rate as
the rate, in the past 5 years, that the
source could achieve at its physical and
operational capacity (57 FR 32330).
Thus, this hourly rate represents the
highest rate at which the source could
actually emit during the relevant period.

The baseline hourly emissions rate for
non-EGUs is likewise based on current
maximum capacity, which is defined as
the production rate at which the source
could operate without making a capital
expenditure. [See § 60.14(e)(2).] As
provided in § 60.14 (b)(1), we measure
the emissions rate in kg/hr or 1bs/hr.
Therefore, the baseline hourly emissions
for non-utilities is also based on the
highest rate at which the source could
actually emit. As we stated at 57 FR
32316 referring to the rules for non-
utilities, “under current NSPS
regulations, emissions increases, for
applicability purposes, are calculated by

comparing the hourly emission rate, at
maximum physical capacity, before and
after the physical or operational change.
That is, to determine whether a change
to an existing facility will increase the
emissions rate, the existing NSPS
regulations authorize the use of an
“emissions factor analysis”, or materials
balance, continuous monitoring, or
manual emissions test to evaluate
emissions before and after the change.”

This characterization of the emissions
rate as based on the highest rate at
which the source could actually emit is
consistent with our previous statements
and regulations. In the preamble to the
December 23, 1971 NSPS rules, we
stated that ““procedures have been
modified so that the equipment will
have to be operated at maximum
expected production rate, rather than
rated capacity, during compliance
tests.” (See 36 FR 24876.) The December
1971 rules specified that a change in the
method of operation did not include “an
increase in the production rate, if such
increase does not exceed the operating
design capacity of the affected facility.”
(See 36 FR 24877.) On October 15, 1974,
we proposed to change this provision to
“an increase in the production rate of an
existing facility, if that increase can be
accomplished without a major capital
expenditure” and to move it to
§60.14(e)(2).25 [See 39 FR 36946.] In
describing the reason for this change,
we specifically stated that hourly
emissions must be determined
considering what the source could
actually emit, rather than “design”
(nameplate) capacity.

The exemption of increases in production
rate is no longer dependent upon the
“operating design capacity.” This term is not
easily defined and for certain industries the
“design capacity” bears little relationship to
the actual operating capacity of the facility.

Id. at 39 FR 36948.

As Congress indicated in the
legislative history for the 1977 CAA,26

25 These changes were adopted on December 16,
1975 (see 40 FR 58416) and the provisions have
remained unchanged, except to clarify that they
apply to the facility rather than to the stationary
source containing that facility.

26 The legislative history is clear that Congress
considered “potential to emit” and “design
capacity” to be equivalent terms. The House bill
defined a major stationary source as any stationary
source of air pollutant which directly emits or has
the design capacity to emit 100 tons annually of any
pollutant for which an ambient air quality standard
is promulgated. [H.R. Report 95-564, p. 172 (1977),
U.S. Code Cong. & Admin.News 1977, p. 1552.] The
House bill also stated that “‘major emitting facilities
proposing to construct facilities must receive State
permits. All sources with the design capacity to
emit 100 tons per year or more of any pollutant
must receive a permit.” [H.R. Report 95-564, p. 149
(1977), U.S. Code Cong. & Admin.News 1977, p.
1529.] The Senate amendment defined major

design capacity is equivalent to
potential to emit. In the NSPS
regulations, neither the EGU nor the
non-EGU hourly emissions are based on
design capacity. Thus, to describe the
NSPS test as a potential-to-potential test
is inaccurate, and EPA has not asserted
that the NSPS test is a potential-to-
potential test. Instead, the Agency has at
times referred to “hourly potential
emissions.” Where we have referred to
hourly potential emissions, we have
also been clear that we are referring to
what the source is actually able to emit
at current maximum capacity. For
example, in the 1988 WEPCO
memorandum, we stated:

Pursuant to longstanding EPA
interpretations, the emission rate before and
after a physical or operational change is
evaluated at each unit by comparing the
hourly potential emissions under current
maximum capacity to emissions at maximum
capacity after the change.” 27

Our current major NSR regulations
measure an emissions increase at an
existing emissions unit using the
“actual-to-projected-actual”
applicability test. Under this approach,
we compare an emissions unit’s
“baseline actual emissions” to the
emission unit’s projected actual
emissions after the change. Our current
test distinguishes how non-EUSGUs
compute an emissions unit’s baseline
actual emissions from the method used
for EUSGUs. We define baseline actual
emissions for non-EUSGUs as the
average annual emission rate calculated
from any consecutive 24-month period
in the past 10 years. For EUSGUs, the
baseline actual emissions equals the
average annual emission rate achieved
over any consecutive 24-month period
in the past 5 years unless there is
another period of time that is more
representative of normal source

emitting facility as any stationary source with an
annual potential to emit 100 tons or more of any
pollutant. The Senate bill also required permits for
major stationary sources with potential to emit over
250 tons per year. The conference committee agreed
on the provisions on major emitting facilities and
major stationary sources to be included in the
statute at 302(j) and 169(1) as follows.

The State plan must require permits for: (a) All
28 categories listed in the Senate bill if the sources
has the potential (design capacity) to emit over 100
tons per year; and (b) any other source with the
design capacity to emit more than 250 tons per year
of any air pollutant. [H.R. Report 95-564, p. 149
(1977), U.S. Code Cong. & Admin.News 1977, p.
1153].

27 Memorandum dated September 9, 1988, from
Don R. Clay, Acting Assistant Administrator for Air
& Radiation, U.S. EPA, to David A. Kee, Director,
Air and Radiation Division, U.S. EPA Region V.
Applicability of PSD and NSPS Requirements to the
WEPCO Port Washington Life Extension Project.
Auvailable at: http://www.epa.gov/region7/programs/
artd/air/nsr/nsrmemos/wpco2.pdf. Page 9 and item
0005 in E-Docket OAR-2005-0163.
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operations. We use the same definition
of projected actual emissions for both
EUSGUs and non-EUSGUs. The rules
generally define projected actual
emissions as the maximum annual rate
of emissions at which the emissions
unit is projected to operate for the first
5 years after the emissions unit begins
operation following the change. See 40
CFR 51.166 (b)(47) and (b)(40) to
understand all aspects of the baseline
actual emissions and projected actual
emissions definitions.

B. What We Are Proposing

1. Test for EGUs Based on Maximum
Achievable Hourly Emissions

Today, we are proposing to allow
existing EGUs to use the same
maximum achievable hourly emissions
test applied in the NSPS to determine
whether a physical or operation change
results in an emissions increase under
the major NSR program. Accordingly,
the major NSR regulations would apply
at an EGU if a physical or operational
change results in any increase in the
maximum hourly emissions rate. We are
not proposing to allow EGUs to exclude
emissions increases that fall below a
particular significant emissions rate, or
to allow EGUs to use plantwide netting
to avoid NSR applicability.

We are proposing to define EGUs in
the same way that this term is defined
by the CAIR and Acid Rain regulations.
Specifically, we would define EGU as
fossil-fuel fired boilers and turbines
serving an electric generator with a
nameplate capacity greater than 25
megawatts (MW) producing electricity
for sale.28 Fossil fuel is described as
natural gas, petroleum, coal, or any form
of solid, liquid, or gaseous fuel derived
from such material. The term ‘““fossil
fuel-fired” with regard to an emissions
unit means combusting fossil fuel, alone
or in combination with any amount of
other fuel or material.

This definition of EGU is broader than
the definition of EUSGU currently
found in the NSPS and NSR regulations.
The EGU definition includes
cogeneration facilities and simple cycle
gas turbines that would not qualify
under EUSGU definitions. That is, the
revised emissions test would apply to
EUSGUgs, cogeneration facilities, and
simple cycle gas turbines.

28 On August 25, 2005, we proposed regulatory
language to clarify that the definition of EGU in
CAIR does not include municipal waste combustors
or solid waste incinerators, and to clarify that the
definition only covers entities that have at any time
since November 15, 1990 served an electric
generator with a nameplate capacity greater than 25
megawatts (MW) producing electricity for sale. See
70 FR 49708, item 0029 in E-Docket OAR-2005—
0163.

To incorporate the NSPS maximum
achievable hourly emissions test into
the major NSR regulations, we are
proposing to add a definition of
modification to the major NSR
regulation that will apply to changes
affecting regulated NSR pollutant
emissions in lieu of the current
definition of major modification. We
would add the new definition to all
versions of the NSR regulations
including 40 CFR 51.165, 51.166, 52.21,
52.24, and in Appendix S of 40 CFR part
51, as well as any regulations we
finalize to implement major NSR in
Indian Country.29

We propose that this definition would
substantially mirror, but would not be
identical to, the definition of
modification contained in section 60.14
of the NSPS regulations. There are
differences between the two programs
that prevent a wholesale adoption of the
NSPS modification definition into the
major NSR provisions. For example, the
NSPS program applies the definition of
modifications only to stationary sources
and pollutants for which a particular
NSPS standard applies. Specifically, the
NSPS program regulates modifications
of “affected facilities,” which are
typically small collections of equipment
within a larger manufacturing plant.
The NSPS program also specifies which
pollutants from the affected facility are
regulated. For example, Subpart Da of
40 CFR part 60 regulates emissions
increases of sulfur dioxides, nitrogen
oxides, and particulate matter from
EUSGUs. The major NSR program, on
the other hand, regulates modifications
of major stationary sources.
Accordingly, all the equipment within a
larger manufacturing plant is looked at
collectively. Furthermore, the Act
mandates that major NSR requirements
apply to modifications at any major
stationary source that increases
emissions of any regulated NSR
pollutant.30 The proposed definition is
as follows.

“Modification,” for an electric generation
unit (EGU), means any physical change in, or
change in the method of operation of, an EGU
which increases the amount of any regulated
NSR pollutant emitted into the atmosphere
by that source or which results in the
emission of any regulated NSR pollutant(s)
into the atmosphere that the source did not
previously emit. An increase in the amount
of regulated NSR pollutants must be
determined according to the provisions in
paragraph (x) of this section.

291n the near future, we plan to publish a
proposed rule addressing NSR requirements in
tribal lands.

30 The major NSR regulations define NSR
regulated pollutants at 40 CFR 51.166(b)(49).

We disagree with the Fourth Circuit’s
holding in Duke Energy, and thus
believe we are able to make reasonable
distinctions between the NSPS and NSR
programs where appropriate. Although
the Fourth Circuit held in Duke Energy
that we must use the same definition of
modification in both the NSPS and NSR
programs where appropriate, it only
discussed this finding in the context of
the component term of the definition
“increases in the amount of any air
pollutant emitted.” In fact, the Court
noted that the Fourth Circuit had
previously held that the term
““stationary source,” a component term
within the definition of “modification,”
could be interpreted differently in the
NSPS and PSD programs because
Congress had not defined the term in
both programs. [Duke Energy, slip op. at
17, citing Potomac Elec. Power Co. v.
EPA, 650 F.2d 509, 518 (4th Cir.
1981).31 Accordingly, we believe it is
reasonable to interpret the Duke Energy
decision as requiring, within the Fourth
Circuit, that the maximum hourly
emissions test be used within the major
NSR provisions, but as not requiring the
identical treatment of the term
“physical change in or change in the
method of operation.” Based on our
interpretation, we propose to
incorporate the part of the major
modification definition that addresses
regulation of physical and operational
changes into the modification definition
for EGUs. We request comment on this
interpretation.

We also are not proposing to change
our current methodologies for
computing the amount or availability of
emissions offsets, or for computing
emissions for purposes of conducting an
ambient impact analysis. Accordingly,
EGUs will be required to follow the
existing regulations related to these
provisions.

In proposing this NSR test for EGUs
based on maximum achievable hourly
emissions, we are aware of the recent
opinion by the United States Court of
Appeals for the District of Columbia
Circuit in New York v. EPA, 413 F.3d 3
(D.C. Cir. June 24, 2005). In that case,
the Court rejected challenges to
substantial portions of EPA’s 2002 NSR
rules. However, the Court did hold that
EPA lacked authority to promulgate the
“Clean Unit” provision of the 2002
rules, and in doing so, held that “the
plain language of the CAA indicates that

31 The Duke Energy Court also noted that in
Northern Plains Res. Council v. EPA, 645 F.2d 1349,
1356 (9th Cir. 1981) [see item 0046 in E-Docket
OAR-2005-0163], the Ninth Circuit allowed EPA to
interpret the statutory term “commenced”
differently in the NSPS and PSD regulations. Duke
Energy, slip op. at 17.
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Congress intended to apply NSR to
changes that increase actual emissions
instead of potential or allowable
emissions.” Id., slip op. at 40.

We respectfully disagree with the
Court’s holding that the plain language
of the CAA requires that NSR apply to
changes in actual emissions, and the
United States has filed a petition for
rehearing and rehearing en banc as to
this holding. We believe that the CAA
is silent on whether increases in
emissions for purposes of determining
whether a physical or operational
change constitutes a modification must
be measured in terms of actual
emissions, potential emissions, or some
other currency. Therefore, we believe
that even if the test for emissions
increases that we propose today were
based on something other than actual
emissions, it would be an appropriate
interpretation and entitled to deference
under step 2 of the analytical process set
forth in Chevron U.S.A., Inc. v. Natural
Res. Def. Council, 467 U.S. 837 (1984).
Nonetheless, we recognize that we must
promulgate a rule that is consistent with
the D.C. Circuit’s resolution of this
issue.

Regardless of whether our petition for
rehearing in New York v. EPA is denied,
we believe that a test based on
maximum achievable hourly emissions
is a test based on actual emissions. The
maximum achievable hourly emissions
test measures what a source has been
actually able to emit based on physical
and operating capacity during a
representative period prior to the
change. For most, if not all EGUs, the
hourly rate at which the unit is actually
able to emit is substantively equivalent
to that unit’s historical maximum
hourly emissions. States require most, if
not all EGUs, to perform periodic
performance tests under applicable SIPs
and enhanced monitoring requirements.
The NSPS regulations require a source
to conduct testing based on
representative performance of the
affected facility, generally interpreted as
performance at current maximum
physical and operational capacity. [40
CFR 60.8(c).] 32 Also, in the National
Stack Test Guidance that we issued on
September 30, 2005, we recommended
that facilities conduct performance tests
under conditions that are “most likely
to challenge the emissions control
measures of the facility with regard to
meeting the applicable emission
standards, but without creating an

32 See also 36 FR 24876, December 23, 1971.
Referring to performance tests, we stated that
“Procedures have been modified so that the
equipment will have to be operated at maximum
expected production rate, rather than rated
capacity, during compliance tests.

unsafe condition.” 33 Most EGUs
actually emit at the highest level at
which they are capable of emitting at
some time within a 5-year baseline
period.

We solicit comment on our
assumption that an NSR test for EGUs
based on maximum achievable hourly
emissions is, in fact, a test that would
be based on a measure of actual
emissions in light of the manner in
which EGUs are operated.

As we noted earlier, the current major
NSR regulations contain a definition of
major modification. Specifically, the

major modification definition provides a

two-step procedure for measuring
emissions increases. Under this process,
a source looks at whether a project will
result in a significant emissions increase
on an annual basis and then whether
contemporaneous increases and
decreases will result in a significant net
emissions increase (netting) on an
annual basis. We are proposing to
replace this definition of major
modification with a definition of
modification based on the maximum
hourly achievable emissions increase
test (or one of the two other emissions
increase tests that we discuss in the
following sections, maximum achieved
emissions or an output-based measure
of emissions). However, we request
comment on whether we should instead
add the definition of modification based
on an hourly emissions test, which
would then be followed by the current
major modification provisions based on
annual emissions. Specifically, we
request comment on whether the major
NSR program should include a four-step
process as follows: (1) Physical change
or change in the method of operation;
(2) maximum achievable hourly
emissions increase (or another
alternative emissions increase test such
as discussed below); (3) significant
emissions increase as in the current
major NSR regulations; (4) significant
net emissions increase as in the current
major NSR regulations.

2. Test for EGUs Based on Maximum
Achieved Hourly Emissions

We are also proposing in the
alternative a slightly different emissions
test from the maximum achievable
hourly emissions test applied in the
NSPS program. Specifically, we are
requesting comment on whether we

33 See the EPA memorandum, Issuance of Final
Clean Air Act National Stack Testing Guidance,
from Michael M. Stahl, Director, Office of
Compliance, to Regional Compliance/Enforcement
Division Directors, September 30, 2005, p. 14.
Available at http://www.epa.gov/Compliance/
resources/policies/monitoring/caa/stacktesting.pdf
and item 0007 in E-Docket OAR-2005-0163.

should promulgate an emissions test
based on assessing an emissions unit’s
historical maximum hourly emissions.
That is, instead of calculating what a
source could actually emit at current
maximum capacity, actual emissions
would be determined by a specific
measure of historical emissions, such as
with CEMS. This test may be preferred
by some because the method of
assessing the source’s actual emissions
is similar to the current major NSR
approach for determining baseline
actual emissions.

We would call this test the maximum
achieved hourly emissions test. Under
this approach, an EGU would determine
whether an emissions increase will
occur by comparing the pre-change
maximum actual hourly emission rate to
a projection of the post-change
maximum actual hourly emission rate.
The pre-change maximum actual hourly
emission rate would be the highest rate
at which the EGU actually emitted the
pollutant within the 5-year period
immediately before the physical or
operational change.

Like the maximum achievable hourly
emissions test, the maximum achieved
emissions test is a measure of a source’s
actual emissions. The maximum
achieved hourly emissions test is based
on a specific measure of historical
actual emissions during a representative
period. Therefore, even if our petition
for rehearing in New York v. EPA is
denied, we believe that a test based on
maximum achieved hourly emissions
satisfies the requirement that major NSR
applicability be based on “some
measure of actual emissions.”

We request comment on whether
adopting this alternative approach
would achieve all of the policy
objectives supporting this proposal as
effectively as the maximum achievable
hourly emissions test would. We stated
that two of our goals for this proposal
are to streamline the regulatory
requirements applying to EGUs by
allowing EGUs to apply the same test for
measuring emissions increases from
modifications under both the NSPS
program and NSR program, and to
provide some nationwide consistency in
the emissions calculation procedures in
light of the Fourth Circuit’s decision in
Duke. We believe that the maximum
achievable hourly emissions test could
better comport with our policy goals
than the maximum achieved hourly
emissions test. Therefore, given that we
do not believe that there is substantive
difference in the baseline emissions
between the two tests, we prefer
adoption of the maximum achievable
hourly emissions test as used in the
NSPS program.
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In view of our policy goal to establish
a uniform emissions test nationally
under the NSPS and NSR programs for
existing EGUs, we also request comment
on extending the maximum achieved
hourly emissions test to emissions
increases in the NSPS program.
Specifically, we request comment on
whether we should revise 40 CFR 60.14
to include a maximum achieved hourly
emissions test, either in lieu of the
maximum achievable hourly emissions
test or in addition to the maximum
achievable hourly emissions test. We
intend to provide more detailed
information concerning the maximum
achieved hourly emissions test in the
NSPS program in our supplemental
proposal.

3. Emissions Test Based on Energy
Output

We also request comment on adopting
an NSR emissions test based on mass of
emissions per unit of energy output,
such as Ib/MW hour or nanograms per
Joule. Applicability under the major
NSR program has historically been
based on annual limits measured in tons
per year. As we discuss in Section V. of
this preamble, Congress did not specify
how to calculate “increases” in
emissions and left EPA with the task of
filling that gap. We believe establishing
an NSR emissions increase test based on
mass emissions per unit of energy
output would be a reasonable use of our
discretion.

We also believe that incorporating an
output-based emissions test has merit
for several reasons. The primary benefit
of output-based standards is that they
recognize energy efficiency as a form of
pollution prevention. Using more
efficient technologies reduces fossil fuel
use and also reduces the environmental
impacts associated with the production
and use of fossil fuels. Another benefit
is that output-based standards allow
sources to use energy efficiency as a part
of their emissions control strategy.
Energy efficiency as an additional
compliance option can lead to reduced
compliance costs, as well as lower
emissions. We want to encourage use of
efficient units that displace less
efficient, more polluting units. This
approach is especially desirable where
EGUs are already subject to market-
based systems such as the Acid Rain
program, NOx SIP Call, and State
trading programs implementing the
CAIR, as those programs increase
incentives for using efficient units.

Furthermore, an output-based
emissions test would comport with
recent State efforts. Several States have
initiated regulations or permits-by-rule
for distributed generation (DG) units,

including combustion turbines. States
that have made efforts to regulate DG
sources include California, Texas, New
York, New Jersey, Connecticut,
Delaware, Maine, and Massachusetts.
Those State rules include emission
limits that are output-based, and many
allow generators that use combined heat
and power (CHP) to take credit for heat
recovered. For example, Texas recently
passed a DG permit-by-rule regulation
that gives facilities 100 percent credit
for steam generation thermal output,
and incorporates HRSG and duct
burners under the same limit. The
California Air Resources Board (CARB)
also has output-based emission limits,
which allow DG units using CHP to take
a credit to meet the standards, at a rate
of 1 MW-hr for each 3.4 million British
thermal units (MMBtu) of heat
recovered, or essentially, 100 percent.
The draft rules for New York and
Delaware also allow DG sources using
CHP to receive credit toward
compliance with the emission
standards.

We request comment on the
desirability and feasibility of using an
output-based test for measuring
emissions increases in the major NSR
program. In view of our policy goal to
establish a uniform emissions test
nationally under the NSPS and NSR
programs for existing EGUs, we also
request comment on extending an
output-based test for measuring
emissions increases to the NSPS
program. Specifically, we request
comment on whether we should revise
40 CFR 60.14 to include an output-
based emissions test, either in lieu of
the maximum achievable and maximum
achieved hourly emissions tests or in
addition to these emissions tests. We
intend to provide more detailed
information concerning the output-
based emissions test for both the NSR
and NSPS programs in our
supplemental proposal.

C. Pollutants to Which the Revised
Applicability Test Applies

We request comments on our proposal
that the revised emissions test (either
our preferred maximum achievable test,
the alternative maximum achieved test,
or the output-based emissions test)
should apply to all regulated NSR
pollutants. In light of our policy goal to
provide a nationally consistent program
and to streamline major NSR for EGUs,
we believe it is desirable to provide the
alternative test for emissions increases
of all regulated NSR pollutants. As
described in detail in Section III of this
preamble, we do not believe that today’s
revised emissions test is substantially
different from the actual-to-projected-

actual test, particularly in light of the
substantial SO, and NOx emissions
reductions that other programs have
achieved or are expected to achieve
from EGUs. As we describe in further
detail in Section III.C. of this preamble,
the application of the major NSR
program to EGU emissions increases of
regulated NSR pollutants other than SO»
and NOx would be unlikely to result in
the implementation of any additional
controls.

D. Significant Emissions Rates

As we stated, we are not proposing to
allow EGUs to exclude emissions
increases that fall below a particular
significant emissions rate. Our current
major NSR regulations allow sources to
avoid major NSR applicability if the
physical or operational change results in
an emissions increase that is below a
significant level.

We codified the existing significant
rates based on a de minimis legal theory
that balances the administrative burden
of running the program with the
environmental benefit of undergoing
major NSR review. In codifying the
significant rates, we relied on our belief
that Congress did not intend to regulate
every physical or operational change at
a major source. Because a maximum
achievable hourly emissions rate test is
based on computing a unit’s rate of
emissions in kg/hr, whereas the existing
significant rates are expressed in tons
per year (tpy), it is more
administratively efficient to eliminate
the need to compute significant
emission rates from the proposed
emissions test.

By eliminating the use of a significant
emission rate threshold for
modifications, we balance the
differences in these tests, and focus
permitting authority resources on
reviewing all changes that result in
increases in existing capacity.34 We
believe that this result is consistent with
our interpretation of Congressional
intent in that it assures that, at a
minimum, increases in existing capacity
undergo major NSR review. See a fuller
discussion of the legislative history in
Section V. of this preamble.

We request comment on our
conclusion that the maximum
achievable hourly emissions test should
regulate all emissions increases and not

34To the extent that sources prefer to avoid major
NSR by taking enforceable limitations on their
potential to emit, reviewing authority resources will
also be focused on establishing synthetic minor
limits subject to the conditions in § 51.165(a)(5)(ii),
§51.166(r)(2), and §52.21(r)(4). That is, sources
basically have two choices—enforceable limitations
on emissions increases or major NSR review for
changes that result in increases in existing capacity.
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just those that are above the significant
rate. We also request comment on the
alternative of including a significant
emissions rate as a component of the
maximum achievable hourly emissions
test for major NSR. If we include use of
the significant rate within the emissions
increase test, sources would have to
extrapolate their maximum hourly
emission rate to a maximum annual
emission rate. We request comment on
an appropriate approach for making this
extrapolation.

E. Eliminating Netting

Netting has played an important role
over the history of the major NSR
program by, to some extent, allowing
sources to manage plantwide changes in
a way that assures that the major
stationary source’s emissions do not
increase. Nonetheless, numerous
stakeholders, including individuals
among State, environmental, and
industry groups, believe that our netting
procedures in the existing program are
too complicated. State and
environmental groups also believe
netting allows construction of brand
new emissions units to occur without
requiring emissions controls. These
stakeholders suggested removing the
netting provisions or revising the
procedures to shorten the
contemporaneous period to allow for
“project netting.” Project netting allows
the emissions increases and decreases
from a given project to be summed
together without the need to review all
changes over the previous 5 years.

Because the maximum achievable
hourly emissions test is based on
increases in kg/hr, including netting
within the emissions test would further
complicate administration of the
program by adding additional
calculations to an already complicated
process. Accordingly, eliminating the
ability to net pollutant increases and
decreases would simplify applicability
determinations and assure that increases
in existing capacity could not occur
without preconstruction review and
installation of appropriate controls
(except where sources otherwise
establish enforceable limitations to
avoid emissions increases) . Also, one of
the advantages of our proposal to
eliminate netting is that there would be
no unreviewed increases.

Nevertheless, the Court in Alabama
Power held that the Act requires EPA to
allow netting within our regulations (the
“bubble”” approach), because such an
approach is consistent with the
purposes of the Act. The Court reasoned
that Congress intended to ‘“‘generate
technological improvement in pollution
control, but this approach focused upon

‘rapid adoption of improvements in
technology as new sources are built,” not
as old ones [plants] were changed
without pollution increases.”

It is important to place this ruling in
the context of the rules before the Court
at that time. Our 1978 regulations
required a source-wide accumulation of
emissions increases without providing
for an ability to offset these accumulated
increases with any source-wide
decreases. In finding that we must apply
a bubble approach, the Court held that
we could not require sources to
accumulate increases without also
accumulating decreases. It is unclear
whether the Court would have reached
the same conclusion if the emissions
test before the Court only considered the
increases from the project under review
and not source-wide increases from
multiple projects. Moreover, contrary to
the Alabama Power Court’s analysis,
some have argued that the netting
approach may have impeded Congress’
objective of promoting “rapid adoption
of improvements in technology as new
sources are built.”” This is because it
allows construction of new units at
existing facilities without emissions
controls, while requiring major NSR for
large greenfield sources.

We request comment on our
observations related to the Alabama
Power Court’s decision related to netting
and whether a major NSR program
without netting can be supported under
the Act. Specifically, we request
comment on whether, in adding the
maximum achievable emissions test for
EGUs within the major NSR program,
we should retain the requirement to
compute a net emissions increase.
Under this approach, a source would
first determine whether an activity
results in an increase in maximum
hourly emissions, and then the source
would determine whether this increase,
when considered with other increases
and decreases at the major stationary
source over the past 5 years, would
result in a net emissions increase at the
major stationary source. We also request
comment on whether we should retain
netting, but shorten the
contemporaneous period to the time of
construction and allow EGUs to use
only “project” netting in computing
whether a physical or operational
change results in an emissions increase.

F. Benefits of Maximum Achievable
Hourly Emissions Test

We believe that implementing our
proposed maximum achievable hourly
emissions rate test for EGUs offers
significant benefits over the current
actual-to-projected-actual emissions
test. The proposed regulations (and our

alternate proposal) would provide
nationwide consistency in how States
implement the major NSR program for
EGUs. They would also establish a
uniform emissions test nationally under
the NSPS and NSR programs for existing
EGUs. However, we are also requesting
comment on whether the proposed
maximum achievable hourly emissions
test (and our alternate proposals) should
be limited to the geographic area
covered by CAIR, or to the geographic
area covered by both CAIR and BART.

Furthermore, the proposed
regulations allow owner/operators to
make changes that, without increasing
existing capacity, promote the safety,
reliability, and efficiency of EGUs. We
do not want to discourage plant owners
or operators from engaging in activities
that are important to restoring,
maintaining, and improving plant
safety, reliability, and efficiency.
Uncertainties inherent in the current
major NSR permitting approach can
exacerbate the reluctance to engage in
these activities. To elaborate on the
uncertainty issues: Unless an owner or
operator seeks an applicability
determination from his or her reviewing
authority, it can be difficult for the
owner or operator to know with
reasonable certainty whether a
particular activity would trigger major
NSR. This gives the owner or operator
five choices, two of which the owner or
operator is not likely to select, and the
other three of which have significant
drawbacks for the productivity of the
plant.

First, the owner or operator may
simply seek an NSR permit. That
course, however, is likely to be time-
consuming and expensive, since it will
likely result in a requirement to retrofit
an existing plant with state-of-the-art
pollution controls, which often is very
costly and can present significant
technical challenges. Therefore, an
owner or operator is not likely to select
this option if it can be avoided.

Second, the owner or operator may
proceed at risk without a reviewing
authority determination. That option,
however, is also not likely to be
attractive where a significant
replacement activity is involved,
because if the owner or operator
proceeds without a reviewing authority
determination and if we later find that
he or she made an incorrect
determination on their own, the owner
or operator faces potentially serious
enforcement consequences. Those
consequences could well include
substantial fines and penalties for
violation of the CAA (along with the
further consequences of violation of the
CAA) and a requirement to install state-
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of-the-art pollution controls, even
though those controls present technical
issues or represent a significant enough
expenditure that they likely would have
deterred the owner or operator from
seeking a permit in the first place. The
owner or operator is not likely to take
this risk if he or she believes there is a
high probability of these kinds of
consequences and if he or she has other
options.

Third, the owner or operator may seek
an applicability determination. That
process, too, is time-consuming and
expensive, albeit typically less so than
seeking a permit. Furthermore, there is
a possibility that EPA could eventually
make a different applicability
determination than the State has made,
which can add more time and
uncertainty to the process. This path
presents a potentially significant barrier
to EGUs and other industries. This
approach also is likely to delay
important projects that would enhance
the safety, reliability, and efficiency of
the plant while the owner/operator
waits for the applicability
determination.

Fourth, the owner or operator may
forego or curtail activities that would
enhance the safe, reliable, or efficient
operation of its plant, instead opting to
repair existing components, even
though they are inferior to current-day
components because they probably are
less advanced and less efficient than
current technology. Foregoing the
activities altogether will reduce plant
safety, reliability and efficiency;
curtailing or postponing them does as
well, differing only in the degree of
these effects.

Finally, the owner or operator may
curtail the plant’s productive capacity
by replacing components with less than
the best technology to be more certain
that the replacement is within the
regulatory bounds. Or he or she may
agree to limit the source’s hours of
operation or capacity or install air
pollution controls that are less than
state-of-the-art. These alternative
courses of action, however, will also
result in loss of plant productivity.

The current approach to major NSR is
also problematic for State and local
reviewing authorities. They require the
regulatory authorities to devote scarce
resources to make complex
determinations, including applicability
determinations, and consult with other
agencies to ensure that any
determinations are consistent with
determinations made for similar
circumstances in other jurisdictions
and/or that other reviewing authorities
would concur with the conclusion. In
our June 2002 report to the President,

we concluded that the current major
NSR program has impeded or resulted
in the cancellation of projects that
would have maintained and improved
the reliability, efficiency, or safety of
existing energy capacity.

We believe it is desirable to change
the approach to major NSR. The current
approach discourages sources from
replacing components, and encourages
them to replace components with
inferior components or to artificially
constrain production in other ways.
This behavior does not advance the
central policy goals of the major NSR
program as applied to existing sources.
The central policy goal is not to limit
productive capacity of major stationary
sources, but rather to ensure that they
will install state-of-the-art pollution
controls at a juncture where it otherwise
makes sense to do so. We also do not
believe the outcomes produced by the
approach we have been taking have
significant environmental benefits
compared with the approach we are
proposing today.

We believe that these problems would
be significantly reduced by the rule we
are proposing today. Our new approach
would provide more certainty both to
source owners or operators who will be
able better to plan activities at their
facilities, and to reviewing authorities
who will be able better to focus
resources on other areas of their
environmental programs rather than on
time-consuming determinations. The
effect should be to remove disincentives
to undertaking activities that improve
efficiency, safety, reliability, and
environmental performance.

We also note that today’s proposed
emissions test would simplify
applicability determinations for sources
by using the same test for both the NSPS
and NSR programs. Moreover, it
eliminates the burden of projecting
future emissions and distinguishing
between emissions increases caused by
the change from those due solely to
demand growth, because any increase in
the emissions under the maximum
achievable emissions test would
logically be attributed to the change. It
reduces recordkeeping and reporting
burdens on sources because compliance
will no longer rely on synthesizing
emissions data into rolling average
emissions. It improves compliance by
making the rules more understandable,
which correspondingly reduces the
reviewing authorities’ compliance and
enforcement burden.

Nonetheless, despite identifying many
of these benefits in our analysis of the
Settlement Agreement that EPA had
entered into in Chemical Manufacturer’s
Association v. EPA, No. 79-112, we

rejected the use of that approach
because we stated that such an approach
was not acceptable for major NSR
applicability as a general matter.35 We
based our conclusions on concerns that
the Settlement Agreement Approach
would allow facilities to generate paper
credits for netting and offsets because
the facility may never have operated at
its full potential emissions. Moreover,
we raised concerns that unreviewed
increases could lead to increment
violations.

Today’s proposal differs from the
Settlement Agreement Approach in an
important way. We retain the existing
procedures for calculating offset credits
to avoid any possibility of generating
paper reductions. Moreover, we
requested comment on eliminating or
limiting the availability of netting.
Either approach would alleviate the
possibility of generating paper
reductions. One of the advantages of our
proposal to eliminate netting is that
there would be no unreviewed
increases. (That is, all emission
increases, including those less than 40
tpy, would be reviewed.) On the other
hand, if we continue to include netting
provisions in the major NSR
applicability test, those provisions will
continue to be based on actual
emissions.

Importantly, States’ implementation
of the Acid Rain, CAIR, and BART
programs will generate significant
reductions in pollution and thereby
decrease the likelihood that an
unreviewed source could cause an
increment violation. We conducted
modeling to estimate the impact of the
CAIR program on nationwide emissions
trends and ambient concentrations. The
modeling shows that emissions are
predicted to decline in all parts of the
country. With nationwide emissions
declining, there is a decreased
likelihood that unpermitted emissions
increases could violate a PSD increment
by returning a given geographical area to
levels above that area’s historical actual
levels. We also conducted modeling to
estimate the impact of the BART rule on
nationwide emissions trends and
visibility. The BART modeling shows
that emissions will decline beyond
those reductions under CAIR,
particularly in Class I areas.36

35 We discuss the regulatory history related to the
CMA Exhibit B Settlement Agreement in Section V.
of today’s preamble. See also 67 FR 80205,
December 31, 2002—item 0030 in E-Docket OAR-
2005-0163.

36 For a complete discussion of the emissions
reductions and air quality impacts of the BART
rule, see Chapter 3 of the RIA for the BART final
rule, available at http://www.epa.gov/oar/visibility/
actions.html and item 0004 in E-Docket OAR-2005—
0163.
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Furthermore, our analyses estimate
improvements in air quality related
values from both the CAIR and BART.37

The emissions reductions from the
programs that affect electric utilities
principally come from cap-and-trade
programs such as the Acid Rain
Program, the NOx SIP Call, and the
CAIR. Concerns have been expressed at
times about how trading programs might
have a disparate impact on some
populations, especially those located
closest to some of the affected emission
sources. EPA is developing a
methodology to look at the local impacts
of these types of programs and will
attempt to quantify the impacts on local
communities for the final rule.

For all the reasons we articulate in
this section, we now believe that it is
appropriate to consider the benefits of
implementing the maximum achievable
hourly emissions increase test.

G. Would States Be Required To Adopt
the Revised Emissions Test?

Consistent with our longstanding
practice, we are proposing that the
revised emissions test would be a core,
mandatory, minimum program element
for SIPs implementing the part C and
part D major NSR programs. We are also
proposing that State and local agencies
would submit NSR SIP revisions
incorporating the revised emissions test
within 12 months after promulgation of
the final rules. For the reasons we
articulate in Section V.C. of this
preamble, we believe the maximum
achievable hourly emissions test
implements Congressional intent for the
major NSR program and in a more
effective manner for EGUs than the
current major NSR program.

Consistent with our longstanding
practice, we are also proposing that if a
State were to decide it does not want to
implement the revised emissions test,
that State would need to make a
showing that its program is not less
stringent than our program.

V. Statutory and Regulatory History
and Legal Rationale

This section provides our legal basis
and rationale for the proposed changes.
In support of our legal basis and
rationale, this section provides a more
detailed background than that in
Section IV. on the emissions increase

37 For our discussion of these impacts related to
the CAIR, see the CAIR RIA at 5-1, item 0022 in
E-Docket OAR-2005-0163. The CAIR RIA is also
available at http://www.epa.gov/air/
interstateairquality/technical.html. For our
discussion of these impacts related to the BART, see
the BART RIA at 5-1, available at http://
www.epa.gov/oar/visibility/actions.html and item
0004 in E-Docket OAR-2005-0163.

test used in the NSPS program and
major NSR program.

A. The NSPS Program

In the 1970 CAA Amendments,
Congress included, for the first time,
emission standards for new sources of
air pollution, termed “new source
performance standards” (NSPS). [CAA
section 111.] The purpose of the NSPS
program was to prevent new air
pollution problems by requiring that
new sources of emissions, including
those from expanded or modified
existing facilities, be designed and
equipped to incorporate demonstrated
emissions controls.38

Specifically, Congress required the
EPA to set emission limitations for
categories of new stationary sources of
air pollution based on the best system
of emissions reduction, considering
costs, that has been adequately
demonstrated. Congress also specifically
required that the NSPS apply to
modifications of existing facilities, and
defined “modification” in CAA section
111(a)(4) as follows:

“The term modification means any
physical change in, or change in the method
of operation of, a stationary source which
increases the amount of any air pollutant
emitted by such source or which results in
the emission of any air pollutant not
previously emitted.”” 30

The statute does not specify how
increases in emissions are to be
determined and the 1970 legislative
history does not directly speak to it.
Nonetheless, the legislative history
shows that, at a minimum, Congress was
concerned about regulating new sources
of emissions caused by expanded or
modified capacity, as the following two
statements indicate:

Therefore, particular attention must be
given to new stationary sources which are
known to be either particularly large-scale
polluters or where the pollutants are extra
hazardous. The legislation, therefore, grants
authority to the Secretary of Health,
Education, and Welfare to establish emission
standards for any such sources which either

38 See House Report 91-1146 at 5365: The
purpose of this authority is to prevent the
occurrence of significant new air pollution
problems arising from or associated with such new
sources. As explained above, such new sources may
take the form either of entirely new facilities or
expanded or modified facilities, or of expanded or
modified operations which result in substantially
increased pollution. * * * The emission
standards shall provide that sources of such
emissions shall be designed and equipped to
prevent and control such emissions to the fullest
extent compatible with the available technology
and economic feasibility as determined by the
Secretary.

39 CAA section 111(a)(4). This section has not
been amended since it was inserted into the statute
in 1970.

in the form of entire new facilities or in the
form of expanded or modified facilities, or
because of expanded or modified operation
or capacity, constitute new sources of
substantially increased pollution.0

Therefore, it would appear to me that, for
instance, an old steel plant which altered its
production of a particular unit or operation,
even though that unit was an old unit, would
be controlled just as its competitor, a new
steel plant, would be controlled, where new
equipment plus new sources of emissions
occur? That is correct.4!

On December 23, 1971 (36 FR 24877),
we promulgated the first NSPS
regulations. Consistent with
Congressional intent to regulate new
sources of emissions, these regulations
included a definition of modification
applying to affected facilities as follows.

Modification means any physical change
in, or change in the method of operation of,
an affected facility which increases the
amount of any air pollutant (to which a
standard applies) emitted by such facility or
which results in the emission of any air
pollutant (to which a standard applies) not
previously emitted, * * *

Id.

On December 16, 1975, we revised the
definition of modification in the NSPS
program. 40 FR 58416. Our revisions
clarified how to measure emissions
increases when there is a physical
change or change in the method of
operation at an existing facility.
Specifically, we added the phrase
“emitted into the atmosphere” to the
definition of modification at 40 CFR
60.2 and added new provisions to
define how to measure emissions
increases for purposes of determining
whether a modification occurs, at 40
CFR 60.14.42

Our focus in adding the regulatory
phrase “emission rate to the
atmosphere” was to regulate facilities
only when they constitute a new source
of emissions. We do not believe that
Congress intended to draw existing
facilities into NSPS applicability when
there was no increase in the amount of
pollution that a facility could actually
emit to the environment, either because
the new equipment did not emit

40H.R. Rep 91-1146, p. 5361 (1970).

41 Congressional Record—HR 17090, June 10,
1970 at 19212.

42 This language concerning modifications was
never included in the NSR regulations at §§51.165,
51.166, 52.21, 52.24, and Appendix S to part 51. On
January 23, 1980 (see 45 FR 5616, item 32 in E-
Docket OAR-2005-0163), we amended this
language to delete the portions of § 60.14 that
implemented the bubble concept, which the United
States Court of Appeals for the District of Columbia
Circuit rejected in a decision rendered January 27,
1978. [Asarco, Inc. v. EPA, 578 F.2d 319 (D.C. Cir.
1978)—item 0047 in E-Docket OAR-2005-0163.]
Following the Asarco decision, §60.14 was
amended to include the current provisions.
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pollutants or because the addition of
control devices means that the total
emissions rate to the atmosphere did not
increase. In the proposed preamble, we
described the addition of the regulatory
term emitted into the atmosphere” by
reference to “‘actual emissions,”
measured as post-control emissions at
capacity instead of potential emissions
without controls.

The proposed amended definition of
“modification” also includes a new phrase
“emitted into the atmosphere.” The new
phrase clarifies that for an existing facility to
undergo a modification there must be an
increase in actual emissions. If any increase
in emissions that would result from a
physical or operational change to an existing
facility can be offset by improving an existing
control system or installing a new control
system for that facility, such a change would
not be considered a modification because
there would be no increase in emissions to
the atmosphere. The Administrator
considered defining “modification” so that
increases in pre controlled (potential)
emissions would be considered
modifications. However, the proposed
definition of modification is limited to
increases in actual emissions in keeping with
the intent of section 111 of controlling
facilities only when they constitute a new
source of emissions * * * Section 60.14(b)
provides four mechanisms which the
Administrator may use (but to which he is
not limited) in determining whether an
increase in emissions has occurred * * *
[TThese techniques utilize parameters such as
maximum production rate * * *”

39 FR 36946, 36946-7.

As we stated in the preamble for the
proposal, we added the regulations in
§60.14 to clarify the phrase “increases
the amount of any air pollutant” in the
definition of modification in §60.2 .
[See 39 FR 36946.] We did not create a
new definition of modification in
codifying § 60.14, but instead used
§60.14 to define how to determine an
actual emissions increase based on the
facility’s maximum hourly emissions
rate considering controls. Under
§60.14(b), we calculate an emissions
increase by comparing the hourly
emissions rate before and after the
physical or operational change using
““parameters such as maximum
production rate * * *” 39 FR 36946,
36947. We clarified in the proposed rule
that maximum production rate should
not be interpreted to mean the facility’s
operating design capacity (sometimes
referred to as name plate capacity)
because this rate ‘‘bears little
relationship to the actual operating
capacity of the facility.” Id. at 36948.
Instead, the maximum production rate
refers to “‘that production rate that can
be accomplished without making major
capital expenditures.” Id.

Thus, the final regulations calculate
changes in what a source is actually able
to emit at its capacity, considering
controls. (We may refer to this test as
the actually-able-to-emit test.) Under
§60.14(b), we calculate an emissions
increase by comparing the hourly
emissions rate before and after the
physical or operational change using
‘“parameters such as maximum
production rate * * *” 39 FR 36946,
36947. Some refer to this test as a
“maximum hourly potential-to-
potential” emissions test. However,
since the NSPS test is based on actual
operating capacity rather than design
capacity, we believe that this potential-
to-potential terminology can be
misleading, and prefer the name
“maximum achievable hourly emission
rate” which is similar to the provision
we promulgated in the 1992 WEPCO
rule, described below. As we discuss in
detail in Section IV.A of this preamble,
NSPS applicability based on maximum
achievable hourly emissions before and
after a change was reiterated in various
policy memoranda and applicability
determinations over the history of the
program.

On July 21, 1992, we further revised
the NSPS regulations to clarify how we
calculate emissions increases at electric
utilities. [See 57 FR 32314 (final rule);
56 FR 27630 (June 14, 1991) (proposed
rule).] Among other things, this
regulation further defined ““capacity” for
electric utilities subject to the NSPS
program. Specifically, we indicated that
utilities could use the highest hourly
emissions rate achievable by the facility
at any time during the 5 years before the
change.

In this rulemaking, prompted by
litigation involving the Wisconsin
Electric Power Company and commonly
called the WEPCO rule, we noted that
the pre-existing NSPS program
“examines maximum hourly emission
rates, expressed in kilograms per hour,”
that is, ‘‘[e]missions increases for NSPS
purposes are determined by changes in
the hourly emissions rates at maximum
physical capacity.” 57 FR 32316. We
explained how to determine an hourly
rate, as follows.

An hourly emissions rate may be
determined by a stack test or calculated from
the product of the instantaneous emissions
rate, i.e., the amount of pollution emitted by
a source, after control, per unit of fuel
combusted or material processed (such as
pounds of sulfur dioxide emitted per ton of
coal burned) times the production rate (such
as tons of coal burned per hour) * * *

Id., n. 5.43

43 By comparison, we added, “NSR regulations
examine total emissions to the atmosphere,” that is,

One of the purposes of the WEPCO
rule was to address problems that
resulted from the pre-existing method of
calculating the maximum hourly
emissions rate for NSPS purposes. We
stated the following.

Under current regulations, the emissions
rate before and after a physical or operational
change is evaluated at each unit by
comparing the current hourly potential
emissions at maximum operating capacity to
hourly emissions at maximum capacity after
the change. In this calculation, the reviewing
authority disregards the unit’s maximum
design capacity. The original design capacity
of a unit, to the extent it differs from actual
maximum capacity at the time that the
baseline is established due to physical
deterioration of the facility, is immaterial to
this calculation.

57 FR 32330. We stated that current
regulations presented the problem of
“undue emphasis on the physical
condition of the affected facility
immediately prior to the change * * *
For instance, if a unit has broken down
and is in need of repairs, the utility’s
baseline will be artificially low.” Id.
Accordingly, we revised the baseline
requirement for electric utilities to
include the following constraint.

No physical change, or change in the
method of operation, at an existing electric
utility steam generating unit shall be treated
as a modification for the purposes of this
section provided that such change does not
increase the maximum hourly emissions of
any pollutant regulated under this section
above the maximum hourly emissions
achievable at that unit during the 5 years
prior to the change.

40 CFR 60.14(h). In characterizing this
requirement as a ‘““modest” change from
the pre-existing regulation, we
described this requirement as a

More flexible provision [that] enables units
to establish a baseline that is representative
of its physical and operational capacity in
recent years, while still precluding the use of
a baseline tied to original design capacity,
which * * * may bear no relationship to the
facility’s capacity in recent years.

57 FR 32330. Therefore, the WEPCO
rule makes clear that the NSPS
applicability test for EGUs is the same
test (that is, the actually-able-to-emit

“emissions increases under NSR are determined by
changes in annual emissions as expressed in tons
per year (tpy).” Id. We explained how to determine
the annual emissions as follows:

Annual emissions may be calculated as the
product of the hourly emissions rate times the
utilization rate, expressed as hours of operation per
year, or as the product of an emission factor * * *
in units of mass emitted per unit of process
throughput times the annual throughput * * *

Thus, we said, both NSPS and NSR calculations
include the hourly emission rate, but the difference
between the two is that the NSR calculation then
adds the annual utilization rate, expressed as hours
of operation per year.
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test) that is generally applicable. Thus,
the only difference in the NSPS
applicability test for EGUs and non-
EGUs is the method for determining the
actual operating capacity; for EGUs it is
the actual operating capacity at any time
in the previous 5 years and for non-
EGU s it is actual operating capacity that
is achievable without a capital
expenditure.

B. The Major NSR Program

EPA promulgated the first set of PSD
regulations in 1974 (39 FR 42510), and
the first nonattainment major NSR
programs in 1976 (41 FR 55524). At that
time, the Act did not contain specific
provisions for these programs. Instead,
the PSD program evolved from a lawsuit
claiming that the Act required EPA to
ensure that air quality did not
deteriorate in areas where air quality
met the NAAQS. Sierra Club v.
Ruckelshaus, 344 F.Supp. 253 (D.D.C
1972). We issued the first nonattainment
NSR regulations (known as the Emission
Offset Interpretative ruling) because
attainment dates had passed and we
received questions as to whether, and to
what extent, new stationary sources
could locate in areas that failed to meet
the attainment date.

Our preamble to the 1974 PSD rules
explained that we intended the PSD
definition of “modified source” to be
consistent with the definition of that
term under the NSPS regulations. 39 FR
42510, 42513. Accordingly, the 1974
PSD regulations defined “modification”
in essentially the same way for both
programs. [See 40 CFR 52.01(d); 39 FR
42514; 1975.] Similar to the NSPS
provisions, EPA also included an
exclusion for increases in production
rate and hours of operation within the
regulatory definition of physical change
in or change in the method of operation.

Congress expressly added an
expanded preconstruction permitting
program for new and modified major
stationary sources to the CAA in 1977.
The 1977 Amendments contained
different preconstruction permitting
requirements for major stationary
sources in attainment and
nonattainment areas. In areas meeting
the NAAQS (“attainment’’ areas) or for
which there is insufficient information
to determine whether they meet the
NAAQS (“unclassifiable” areas),
Congress added requirements for the
PSD program in part C of title I of the
Act. Congress required States to amend
their implementation plans to include
requirements to prevent the significant
deterioration of air quality where such
air quality is presently cleaner than
existing ambient air quality standards.
The main focus of the PSD program was

a ceiling on incremental pollution
growth. The statute at sections 163(b)
and 165(d) included specific
“increments,” or maximum allowable
increases in particulates and sulfur
dioxide. In section 166, the 1977
Amendments also required EPA to
propose regulations for increments or
other means for preventing significant
deterioration that would result from the
other criteria pollutants. To ensure
protection of increments and other
means of preventing significant
deterioration, Congress established a
preconstruction permitting program for
major sources that required installation
of BACT for major sources. Thus
Congress established the PSD program
to allow for economic growth in
attainment areas, to be accomplished
primarily through preservation of
increment. The PSD program is
implemented primarily through SIP-
approved State preconstruction
permitting programs meeting the
requirements of our regulations at 40
CFR 51.166. Where we have not
approved a SIP for an attainment or
unclassifiable area, the program is
implemented by us or by the States
according to the requirements in 40 CFR
52.21.

Congress in 1977 was likewise
concerned with permitting new or
modified facilities in nonattainment
areas. The House proposed a new CAA
section 117 for nonattainment areas “‘as
a means of assuring realization of the
dual goals of attainment air quality
standards and providing for new
economic growth.” [H.R. Report 95-294,
p- 19 (1977), U.S. Code Cong. & Admin.
News 1977, p. 1091.] Thus, Congress
added the preconstruction permitting
program for major stationary sources in
nonattainment areas in part D of title I
of the 1977 CAA at section 173. The
basic requirements of the program as
Congress established them in CAA
section 173 are still in place: (1) Each
major stationary source must go through
preconstruction review; (2) the total
allowable emissions from new and
modified sources must be offset; 44 (3)
the source must comply with the lowest
achievable emission rate (LAER); (4)

44 Before 1990, Congress provided States with two
options for managing the impact of economic
growth on emissions. A State could either provide
a case-by-case review of each new or modified
major source and require such source to obtain
offsetting emissions, or the State could implement
a waiver provision which allowed the State to
develop an alternative to the case-by-case emissions
offset requirement. This alternative program became
known as the “growth allowance” approach. In
1990, Congress invalidated some of the existing
growth allowances and shifted the emphasis for
managing growth from using growth allowances to
using the case-by-case offset approach.

there must be a demonstration that all
major stationary sources in the State
that have the same owner or operator
are in compliance; and (5) an alternative
sites analysis must be conducted. The
preconstruction permitting program for
major stationary sources in
nonattainment areas, commonly known
as the nonattainment major NSR
program, is generally implemented
through the SIP according to our
regulations at 40 CFR 51.165. In
transition periods before SIP approval,
permits must be issued meeting the
conditions of 40 CFR Appendix S,
which reflects substantially the same
requirements as those in §51.165.

Following the enactment of the major
NSR program in the 1977 CAA, in 1978
we promulgated comprehensive changes
to the PSD and nonattainment major
NSR regulations to carry out the
statutory changes. 43 FR 26380. In the
absence of statutory language on how to
determine an emissions increase, we
initially defined emissions increases in
terms of allowable or potential
emissions.4® As with the NSPS
regulations, we defined potential
emissions as uncontrolled emissions.
Nonetheless, when we interpreted
111(a)(4) for the major NSR program, we
concluded that the NSPS and NSR
program have different purposes. We
believed that the NSPS-based
definitions and interpretations should
not be controlling for NSR purposes.
Accordingly, in our 1978 final rules, we
defined “modification” for NSR
differently than we defined it in the
NSPS program by including a plantwide
approach for reviewing emissions
increases (netting), even though the
Court held this approach unlawful as
applied in the NSPS program. [Asarco,
Inc. v. EPA, 578 F.2d 319 (D.C. Cir.
1978).]

Numerous aspects of our 1978 final
rules were challenged by industry, State
and environmental petitioners. In June
1979, the D.C. Circuit Court issued a per
curiam (preliminary) opinion. [Alabama
Power Co. v. Costle, 606 F.2d 1068 (D.C.
Cir. 1979).] In response to that opinion,
we immediately undertook to revise our
regulations consistent with that opinion
and proposed significant changes to the
method for determining whether a
change constitutes a major modification.
Under the proposal, a major

45 See the first nonattainment area regulations at
Appendix S to part 51, December 21, 1976, at 41
FR 55528/1—see item 0034 in E-Docket OAR-2005—
0163. Similarly, a ““‘major modification’ shall
include a modification to any structure, building,
facility, installation or operation (or combination
thereof) which increases the allowable emission
rate by the amounts set forth above. See also our
1978 regulations at 43 FR 26380 item 0035 in E-
Docket OAR-2005-0163.
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modification would occur if a source
increased its potential to emit a
pollutant.

On December 14, 1979, the Court in
Alabama Power issued an opinion that
superseded its per curiam decision.
[Alabama Power v. Costle, 636 F.2d 323
(D.C. Cir. 1979).] 46 EPA interpreted the
Court’s opinion as focusing on “‘actual
emissions” rather than “potential to
emit.” [45 FR 52676, 52700.] This led
EPA to amend its NSR regulations and
to change the baseline for measuring
emissions increases from using a
source’s potential to emit to using the
source’s “‘actual emissions.” The final
rules generally defined pre-change
actual emissions based on historical
emissions (the average of annual
emissions for the 2 years preceding the
change), but also included provisions to
allow source-specific allowables or
potential to emit to be a measure of pre-
change actual emissions in certain
circumstances. [See 40 CFR
52.21(b)(21).]

Our 1980 regulations resulted in
numerous challenges, including
challenges to our methodology for
calculating emissions increases. These
challenges were consolidated in
Chemical Manufacturer’s Association v.
EPA, No. 79-112. EPA entered into a
Settlement Agreement which required
us to propose an NSPS-like, hourly-
potential-to-hourly-potential emissions
increase test for modifications (“CMA
Exhibit B”).

In 1992, before implementing the
Settlement Agreement, we promulgated
revisions to our applicability regulations
creating special rules for physical and
operational changes at EUSGUs. [See 57
FR 32314 (July 21, 1992).] 47 In this rule,
as noted above, commonly referred to as
the “WEPCO rule,” we adopted an
actual-to-future-actual methodology for
all changes at EUSGUs except the
construction of a new electric generating
unit or the replacement of an existing
emissions unit. Under this
methodology, the actual annual
emissions before the change are
compared with the projected actual
emissions after the change to determine
if a physical or operational change
would result in a significant increase in
emissions. To ensure that the projection
is valid, the rule requires the utility to

46 The Court amended the December 14th opinion
on April 21, 1980. See item 0024 in E-Docket OAR—
2005-0163.

47 The regulations define “electric utility steam
generating units” as any steam electric generating
unit that is constructed for the purpose of supplying
more than one-third of its potential electric output
capacity and more than 25 megawatts (MW) of
electrical output to any utility power distribution
system for sale. See, for example, § 51.166(b)(30).

track its emissions for the next 5 years
and provide to the reviewing authority
information demonstrating that the
physical or operational change did not
result in an emissions increase.

In promulgating the WEPCO rule, we
also adopted a presumption that utilities
may use as baseline emissions the actual
annual emissions from any 2
consecutive years within the 5 years
immediately preceding the change.

On July 23, 1996, we proposed CMA
Exhibit B as one alternative as part of a
comprehensive proposal to reform the
NSR regulations. [61 FR 38250.] Finally,
on December 21, 2002, we took final
action on certain elements of our 1996
proposal and declined to promulgate the
CMA Exhibit B approach. Instead, we
revised the emissions calculation
procedures to include an actual-to-
projected-actual emissions test for all
sources. [67 FR 80290.]

While industry, environmental groups
and States filed petitions for review
with the United States Court of Appeals
for the District of Columbia Circuit
regarding both our 1980 and 1992 rules,
those challenges were not heard and
decided until earlier this year when
those challenges were consolidated with
challenges to our 2002 revisions to the
major source NSR program. [See New
York v. EPA, No. 02-1387 (D.C. Cir.
June 24, 2005).] The Court upheld EPA’s
regulations concerning the actual-to-
projected-actual test. Id., slip op. at 26.
While industry argued that the statute
requires EPA to use the same definition
of “modification” for the NSPS program
and NSR programs, the Court concluded
that industry had waived the argument
and thus declined to address this issue
in its ruling.48

In a separate part of its opinion, the
Court held that EPA had discretion in
defining the period of time over which
to calculate emissions, for purposes of
ascertaining whether a physical or
operational change increases those
emissions. Id. at 39—40. The Court
upheld EPA regulations that revised that
period as a 2-year period within the 10
years prior the change. The Court stated:

In enacting the NSR program, Congress did
not specify how to calculate “increases” in
emissions, leaving EPA to fill in that gap
while balancing the economic and
environmental goals of the statute [citation
omitted]. Based on its experience with the
NSR program and its examination of the
relevant data, EPA determined that a ten-year
lookback period would alleviate the
problems experienced under the 1980 rule

48 The Court expressed a view that Congress’
failure to expressly incorporate the NSPS regulatory
definition of NSPS argues against a finding that
Congress intended the NSPS definition to apply in
implementing the NSR program. Id. at 25.

and advance the economic and
environmental goals of the CAA * * * [W]e
defer to EPA’s statutory interpretation under
Chevron step 2 * * *.

Id. at 39-40.

In another part of the Court’s opinion,
the Court held that the NSR
modification requirement, which
incorporates by reference CAA section
111(a)(4), “unambiguously defines
‘increases’ in terms of actual
emissions.” Id. at 62. EPA has filed a
petition for rehearing in which we argue
that this holding was in error, and that
the term “increases” is ambiguous for
NSR purposes and therefore EPA has
discretion to promulgate an actuals,
allowables, or potentials interpretation.

On June 15, 2005, the United States
Court of Appeals for the Fourth Circuit
handed down a decision concerning an
enforcement action against Duke Energy
Corporation concerning major NSR
applicability at eight electric utilities.
[United States v. Duke Energy Corp., No.
04-1763.] The Court ruled that “‘because
Congress mandated that the PSD
definition of ‘modification’ be identical
to the NSPS definition of ‘modification,’
the EPA cannot interpret ‘“‘modification’
under the PSD inconsistently with the
way it interprets that term under the
NSPS.” Id., slip op. at 12—14). The Court
also stated that “No one disputes that
prior to enactment of the PSD statute,
the EPA promulgated NSPS regulations
that define the term “modification” so
that only a project that increases a
plant’s hourly rate of emissions
constitutes a ‘modification’” Id., slip
op. at 18. The Court thus held that for
purposes of the PSD program, emissions
increases must be determined by
comparing the pre- and post-change
maximum hourly emissions.

)

C. Legal Rationale

1. Maximum Achievable Hourly
Emissions Test

Sections 169(2)(C) and 171(4) of the
Act specify that the definition of
“modification” set forth in CAA section
111(a)(4) applies in the PSD and
nonattainment major NSR programs.
Pursuant to CAA section 111(a)(4), the
term modification means “‘any physical
change or change in the method of
operation of a stationary source which
increases the amount of any air
pollutant emitted by such source or
which results in the emission of any air
pollutant not previously emitted.” The
statute, however, does not prescribe the
methodology for determining when an
emissions increase has occurred
following a physical change or change
in the method of operation. New York v.
EPA, slip op. at 31, 39-40, No. 02-1387
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(D.C. Cir. June 24, 2005). Since Congress
did not specify how to calculate
“increases” in emissions, it left EPA
with the task of filling that gap while
balancing the economic and
environmental goals of the CAA. Id. at
39-40.

When a statute is silent or ambiguous
with respect to specific issues, the
relevant inquiry for a reviewing court is
whether the Agency’s interpretation of
the statutory provision is permissible.
Chevron U.S.A., Inc. v. NRDC, Inc., 467
U.S. 837, 865 (1984). Accordingly, EPA
has the discretion to propose a
reasonable method by which to
calculate emissions increases for
purposes of NSR applicability. Although
we do not assert that the NSPS
interpretation is the only one we can
adopt for NSR purposes (we followed
quite a different interpretation from
1980 until today), at the very least we
believe that the statutory silence on this
issue delineates a zone of discretion
within which EPA may operate.

As we discuss in the previous section
of this preamble, we modeled our early
major NSR method for calculating any
emissions increases after the existing
NSPS program. In the NSPS program,
we define major modification as the
maximum achievable hourly increase in
emissions at actual operating capacity,
considering controls. That is, we
defined actual emissions as post-
controlled emissions at current capacity.
Our early NSR regulations defined
emissions increases in terms of
allowable or potential emissions,
consistent with our interpretation that
Congress intended the modification
definition to apply to expansions in
capacity, but not to apply to the use of
existing capacity.

As we previously explained, we
promulgated the actual-to-potential
emissions test 49 in 1980, after
interpreting the Alabama Power final
decision as shifting the focus from
regulating increases in existing capacity
to regulating possible changes in actual
emissions. Our decision to change to a
historical actual emissions baseline
must be viewed in light of the progress
of air quality programs at that time. The
air quality was significantly degraded in
a number of areas and air emission
trends showed a steady decline in the
quality of our nation’s air in some
jurisdictions. State and local air
pollution control programs were just
developing, and the programs mandated
in 1990 by parts 2, 3, and 4 of title I of

49 The 1980 rules revised the pre-change
(baseline) emissions calculation to one based on
actual emissions, but retained potential-to-emit for
measuring post-change emissions.

the Act and programs such as the Acid
Rain program, the NOx SIP Call, CAIR,
and BART did not exist. Accordingly,
the major NSR program provided States
one of the few opportunities under the
Clean Air Act to mitigate rising levels of
air pollution through regulation of
potential emissions increases from
existing sources. Moving to an actual-to-
potential applicability test was a
sensible approach for managing air
quality at that time, and interpreting the
Alabama Power final decision to
support this goal was appropriate.

The Alabama Power Court recognized
EPA’s discretion to define the same
statutory terms differently in the NSR
and NSPS regulations. [Alabama Power
Co. v. Costle, 636 F.2d at 397-98 (EPA
has latitude to adopt definitions of the
component terms of “source” that are
different in scope from those that may
be employed for NSPS and PSD, due to
differences in the purpose and structure
of the two programs).] Moreover, while
the Court held that potential to emit
must be determined considering
controls, and that NSR major
modifications must be determined
considering total or net emissions from
the source over a contemporaneous
period, the Court otherwise left it to
EPA’s discretion to determine how
emissions increases following a physical
change or change in the method of
operation were to be determined,
including the currency for measuring
the emissions increases. Id. at 353—-54,
401-03.

In using our discretion for defining
the component term ‘““increases in any
pollutant emitted” within the definition
of “modification,” we are mindful of
Congress’ directive that the major NSR
program be tailored in such a way as to
balance the need for environmental
protection against the desires to
encourage economic growth. In this
context, the appropriate methodologies
for measuring emissions increases is
inherently linked to our responsibility
to guide the States in their efforts to
achieve and maintain an effective,
comprehensive air quality program, of
which the major NSR program is only
one component. See section 101(a) of
the Act. Accordingly, as both we and
the States have gained experience in
managing air quality, we have amended
the applicability provisions of the NSR
regulations to better balance the need
for environmental protection and
economic growth, and the
administrative burden of running the
program. (See for example 57 FR 32314,
July 21, 1992; 67 FR 80186, December
31, 2002; 68 FR 61248, October 27,
2003.)

In light of the progress of air quality
programs under the 1990 CAA to reduce
EGU emissions and the policy goals of
the major NSR program, we considered
the appropriate scope of the major NSR
program as it applies to existing sources.
The NSR program’s scope is closely
related to the scope of the NSPS
program, created 7 years earlier in the
CAA Amendments of 1970. In section
111 of the CAA, which sets forth the
NSPS provisions, Congress applied the
NSPS to “new sources.” [CAA sections
111(b)(1)(B), 111(b)(4).] Congress
determined that as a general matter it
would not impose the NSPS standards
on existing sources, instead leaving to
the State and local permitting
authorities the decision of the extent to
which to regulate those sources through
“State Implementation Plans” designed
to implement National Ambient Air
Quality Standards (NAAQS). [See CAA
section 110.] Congress followed a
similar approach in determining the
scope of the major NSR program
established by the 1977 Amendments to
the CAA. As amended, the CAA
specifies that State Implementation
Plans must contain provisions that
require sources to obtain major NSR
permits prior to the point of
“construction” of a source. [CAA
sections 172(c)(5); 165(a).] By contrast,
the CAA generally leaves to State and
local permitting authorities in the first
instance the question of the extent,
means, and timetable for obtaining
reductions from existing sources that are
needed to comply with NAAQS. [See
CAA sections 172(c)(1), 161.] NSR’s
applicability to existing sources that
undergo a “modification” is an
exception to this basic concept. This
exception likewise finds its roots in the
NSPS program’s applicability to
“modifications” of existing sources. The
1970 CAA made the NSPS program
applicable to modifications through its
definition of a “new source,” which it
defined as “‘any stationary source, the
construction or modification of which is
commenced after the publication of
regulations * * * prescribing a[n
applicable] standard of performance
* * * 7 [CAA section 111(a)(2).] CAA
section 111(a)(4), in turn, defined a
“modification” as “any physical change
in, or change in the method of operation
of, a stationary source which increases
the amount of any air pollutant emitted
from such source or which results in the
emission of any air pollutant not
previously emitted.”
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The 1980, 1992 and 2002 rules 5° were
reasonable interpretations of the
statutory language in CAA section
111(a)(4) for purposes of the major NSR
program and the air quality needs of the
country at those times, and continue to
be reasonable in many respects.
Nonetheless, we retain discretion to
adopt other constructs for determining
emissions increases following a physical
change or change in the method of
operation when they make sense in
particular circumstances. The proposed
regulations would establish a uniform
emissions test nationally under the
NSPS and NSR programs for existing
EGUs. They would also streamline
requirements for EGUs. Accordingly, we
believe that it is appropriate to tailor the
major NSR program for EGUs to regulate
modifications that result in increases to
an EGU’s existing capacity. The
maximum achievable hourly emissions
test is an appropriate tool for this
purpose.

The Court in New York v. EPA held
that the language of the CAA indicates
that Congress intended to apply NSR to
changes that increase actual emissions,
instead of potential or allowable
emissions. Slip op. at 64. The Court
based its opinion, in part, on the
Alabama Power Court’s finding that the
term “‘emit” in the phrase “emit, or have
the potential to emit” within the
definition of major emitting facility, is
‘““some measure of actual emissions.”
New York v. EPA, slip op. at 63, citing
Alabama Power, 636 F.2d at 353
(emphasis added).5?

To the extent that the Alabama Power
Court’s holding relating to the definition
of major emitting facility in CAA section
169(1) should have any persuasive value
in interpreting a different component
term (increases the amount of any air
pollutant) in a different definition
[definition of modification in CAA
111(a)(4)] in the Act, the Court’s
reference to ““‘some measure of actual
emissions” indicates that the statute
allows for different ways of measuring
actual emissions.

We believe that the maximum
achievable hourly emissions test
provides ‘‘some measure of actual
emissions.” For most, if not all EGUs,
the amount at which the unit is actually
able to emit—its maximum achievable
hourly rate—is equivalent to that unit’s
maximum actual hourly rate during the

5045 FR 52676, August, 7, 1980; 57 FR 32314,
July 21, 1992; 67 FR 80186, December 31, 2002. See
items 0036, 0027, and 0030 in E-Docket OAR-2005—
0163.

51 As previously stated, the United States has
filed a petition for rehearing on this aspect of the
Court’s decision in New York v. EPA. See item 0050
in E-Docket OAR-2005-0163.

relevant period. States require most, if
not all EGUs, to perform periodic
performance tests under applicable
State Implementation Plans and
enhanced monitoring requirements. The
NSPS regulations require a source to
conduct testing based on representative
performance of the affected facility,
generally interpreted as performance at
current maximum physical and
operational capacity. [40 CFR 60.8(c).] 52
Also, in the National Stack Test
Guidance that we issued on September
30, 2005, we recommended that
facilities conduct performance tests
under conditions that are “most likely
to challenge the emissions control
measures of the facility with regard to
meeting the applicable emission
standards, but without creating an
unsafe condition.” Most EGUs actually
emit at the highest level at which they
are capable of emitting at some time
within a 5-year baseline period.

One way in which the maximum
achievable hourly emissions test differs
from the way actual emissions are
measured under the current actual-to-
projected-actual test is that the former
measures actual emissions over an
hourly period rather than over an
annual period. When Congress enacted
the 1977 amendments to the CAA
creating the NSR program, it did not
specify how increases in emissions were
to be calculated, or over what increment
of time emissions should be measured.
Nonetheless, Congress was likely aware,
before it enacted the 1977 Amendments,
that we calculated emissions increases
in terms of kg/hr to determine whether
a project resulted in a “modification.”
Congress did not indicate anywhere in
the 1977 Amendments or the legislative
history that our use of a kg/hr measure
of emissions would be contrary to the
purposes of the NSR program.
Accordingly, we believe that we have
discretion to determine the appropriate
increment of time over which to
measure actual emissions for purposes
of determining whether emissions
increases have occurred in the major
NSR program.

We believe that it is reasonable to use
an hourly period to calculate actual
emissions for purposes of measuring
emissions increases in the major NSR
program. Prior to Congress’ enactment
of the major NSR provisions in the CAA
Amendments of 1977, the NSPS
regulations calculated emissions
increases from physical and operational

52 See also 36 FR 24876, December 23, 1971.
Referring to performance tests, we stated that
“Procedures have been modified so that the
equipment will have to be operated at maximum
expected production rate, rather than rated
capacity, during compliance tests.”

changes in terms of hourly emissions.
Our 1975 NSPS regulations provided
that “any physical or operational change
to an existing facility which results in
an increase in the emission rate to the
atmosphere of any pollutant to which a
standard applies shall be considered a
modification within the meaning * * *
of the Act,” with “emission rate * * *
expressed as kg/hr of any pollutant
discharged to the atmosphere.”” [40 FR
58416, 58419 (December 16, 1975)] Even
before the 1975 NSPS rule, we put forth
a definition of “modification” in a 1974
regulation implementing what became
known as the “Prevention of Significant
Deterioration” program. [39 FR 42510
(December 5, 1974).] The regulation’s
preamble further provided that we
intended the term “modified source” to
be “consistent with the definition used
in the [NSPS].” Id. at 42513.

We further believe that today’s
revised emissions test does not result in
a substantially different outcome from
the actual-to-projected-actual test. The
current major NSR regulations measure
actual emissions differently from the
emissions test we are proposing by
assessing changes in emissions relative
to historical emissions over a baseline
period defined in terms of annual
emissions. Nonetheless, like the NSPS
test, the major NSR regulations allow for
consideration of an emissions unit’s
operating capacity in determining
whether a change results in an
emissions increase. Under the actual-to-
projected-actual test, a source can
subtract from its post-project emissions
those emissions that the unit could have
accommodated during the baseline
period and that are unrelated to the
change (sometimes referred to as the
“demand growth exclusion”). That is,
the source can emit up to its current
maximum capacity without triggering
major NSR under the actual-to-
projected-actual test, as long as the
increase is unrelated to the physical or
operational change. The NSPS approach
thus differs from the major NSR test
only by when a source considers
operating capacity in the methodology,
and by assuming that a source’s use of
existing operating capacity is unrelated
to the change.

Although the approaches differ,
applying the maximum achievable
hourly emissions test for EGUs in the
major NSR program has merit because it
reduces the administrative burden of the
NSR program. It eliminates the burden
of projecting future emissions and
distinguishing between emissions
increases caused by the change from
those due solely to demand growth,
because any increase in the emissions
under the maximum achievable
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emissions test would logically be
attributed to the change. It reduces
recordkeeping and reporting burdens on
sources because compliance will no
longer rely on synthesizing emissions
data into rolling average emissions. In
view of this, allowing use of the
maximum achievable hourly rate test
reasonably balances the economic need
of sources to use existing operating
capacity with the environmental benefit
of regulating those emissions increases
related to a change. Moreover, allowing
use of this approach for EGUs is a
reasonable use of our discretion to
define how we measure emissions
increases for purposes of the major NSR
program, because it reduces
administrative burden associated with
the emissions calculation procedure,
and considers the effectiveness of other
regulatory programs in regulating use of
existing EGU capacity.

Finally, the test allows sources to
undertake projects designed to improve
the efficiency, reliability, and safety of
the EGU without necessitating a finding
that post-change emissions at such a
unit are unrelated to regulated physical
or operational changes. In our 2003 final
rule on the Equipment Replacement
Provision of the Routine Maintenance,
Repair and Replacement Exclusion for
NSR (68 FR 61248, October 27, 2003),
we articulated our position that
activities designed to promote safety,
reliability, and efficiency of emissions
units should not be subject to major
NSR, yet it is often these types of
projects that raise questions as to
whether post-change emissions are
related to a change. The maximum
achievable hourly emissions test
encourages sources to undertake such
projects by focusing reviewing authority
resources on changes that add new
operating capacity rather than on
projects that restore a source to normal
operations. Importantly, short-term
emissions are a good indicator for
operating capacity. That is, longer
averaging periods, such as an annual
basis, can mask spikes in production.

2. Maximum Achieved Hourly
Emissions Test

As we stated in Section IV.B. of this
preamble, we also believe that, like the
maximum achievable hourly emissions
test, the maximum achieved emissions
test is a measure of a source’s actual
emissions. The maximum achieved
hourly emissions test is based on a
specific measure of historical actual
emissions during a representative
period. Therefore, even though it is not
our preferred option, we believe that a
test based on maximum achieved hourly
emissions satisfies the requirement that

major NSR applicability be based on
‘“‘some measure of actual emissions.”
For the reasons that we state in Section
V.C.1 of this preamble, we believe we
have discretion to adopt a maximum
hourly achieved emissions test for
determining whether there is an
increase in emissions following a
physical change or change in the
method of operation. We request
comment on this option and on whether
it satisfies the requirement that major
NSR applicability be based on a
measure of actual emissions.

We request public comment on all
aspects of the legal basis in today’s
proposed action.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866—Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a ‘“‘significant
regulatory action” within the meaning
of the Executive Order. EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction

Act, 44 U.S.C. 3501 et seq. The
Information Collection Request (ICR)
document prepared by EPA has been
assigned EPA ICR number 1230.18.

Certain records and reports are
necessary for the State or local agency
(or the EPA Administrator in non-
delegated areas), for example, to: (1)
Confirm the compliance status of
stationary sources, identify any
stationary sources not subject to the
standards, and identify stationary
sources subject to the rules; and (2)
ensure that the stationary source control
requirements are being achieved. The
information would be used by the EPA
or State enforcement personnel to (1)
identify stationary sources subject to the
rules, (2) ensure that appropriate control
technology is being properly applied,
and (3) ensure that the emission control
devices are being properly operated and
maintained on a continuous basis.
Based on the reported information, the
State, local, or tribal agency can decide
which plants, records, or processes
should be inspected.

The proposed rule would reduce
burden for owners and operators of
major stationary sources. While we do
not expect a change in the number of
permit actions due to the proposed
changes, we expect the proposed rule
would simplify applicability
determinations, eliminate the burden of
projecting future emissions and
distinguishing between emissions
increases caused by the change from
those due solely to demand growth, and
reduce recordkeeping and reporting
burdens. Over the 3-year period covered
by the ICR, we estimate an average
annual reduction in burden of about
5,870 hours and $462,000 for all
industry entities that would be affected
by the proposed rule. For the same
reasons, we also expect the proposed
rule to reduce burden for State and local
authorities reviewing permits when
fully implemented. However, there
would be a one-time, additional burden
for State and local agencies to revise
their SIPs to incorporate the proposed
changes. We estimate this one-time
burden to be about 2,240 annual hours
and $83,000 for all State and local
reviewing authorities that would be
affected by this proposed rule.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed